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The  past  decade  has  seen  a  shift  in  employer  attitudes  toward  their 
employees  who  lead  alternative  lifestyles.  Although  many  still  advocate  a  preferred  way  of 
life  and  show  little  tolerance  for  non-traditional  values  in  their  work  force,  concerns  for 
business  competitiveness  and  a  desire  for  equity  in  benefit  structures  have  compelled  over 
60  corporations  and  municipalities1,  many  of  them  in  Massachusetts,  to  make  health  care 
benefits  available  to  the  domestic  partners  of  their  employees.  Other  organizations, 
although  recognizing  the  social  responsibility  of  providing  such  benefits,  have  been 
deterred  from  doing  so  due  to  uncertainty  about  tax  laws,  plan  design  and  fears  of  paying 
the  costs  of  catastrophic  AIDS  claims.  It  is  the  intention  of  this  paper  to  review  the  cost 
experience  and  plan  implementation  of  major  public  and  private  employers  in  the  hope  of 
clarifying  some  of  these  issues. 

The  United  States  Census'  Marriage  and  Family  Division  reports  that  as  of 
1990  there  were  2.9  million  unrelated  adults  of  the  opposite  sex,  and  an  additional  1.6 
million  adults  of  the  same  sex,  residing  in  shared  living  arrangements.2   Benefits 
Magazine,  using  alternative  criteria,  claims  that  the  number  of  people  meeting  the  definition 
of  domestic  partners  was  closer  to  8.4  million  individuals.3   With  only  27%  of  U.S. 
households  meeting  "traditional"  definitions  of  family  and  37%  of  total  payroll  going  to 
cover  employee  benefits,  distribution  of  benefits  by  conventional  family  status  can  no 
longer  adequately  provide  equal  pay  for  equal  work.  As  a  representative  body,  the 
Commonwealth  of  Massachusetts  should  make  it  its  policy  to  reflect  these  changing  social 
realities  in  its  benefit  structures.  The  Group  Insurance  Commission,  as  the 
Commonwealth's  health  care  administrator,  must  address  social  realities,  balancing  fiscal 
limitations  with  fair  distribution,  in  the  development  of  its  health  coverage  policies. 
What  is  a  domestic  partnership? 

Spousal  equivalent  arrangements  mirror  traditional  familial  relationships  in 
many  ways,  but  either  by  choice  (in  the  case  of  heterosexual  relationships)  or  by  statute  (in 


1  Compensation  and  Benefits  Management  "Total  Compensation  Plan  Design  ".S.  La  wrence&J.Fadel.  Oct93 

2  HRFocus. "Domestic  Pamters  and  Employee  Benefits".V.Gibson.  June  1992 

3  Benefits  Magazine.  v4  no2  ppl8-21.  April  31  1990 
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homosexual  relationships;  no  state  recognizes  homosexual  marriages)  do  not  receive  the 
licensing  necessary  to  be  eligible  for  family  privileges  in  existing  health  plans.  Chapter 
62.1  of  the  San  Francisco  Municipal  Code  defines  domestic  partners  as  "two  adults  who 
have  chosen  to  share  one  another's  lives  in  an  intimate  and  committed  relationship  of 
mutual  caring,  who  live  together,  and  who  have  agreed  to  be  jointly  responsible  for  basic 
living  expenses  incurred  during  the  Domestic  Partnership."4   Although  the  industry 
accepts  this  definition,  there  have  been  prodigious  variations  of  the  principle  when  applied 
For  instance,  some  organizations  require  a  waiting  period  before  and  between  times  a 
partner  is  eligible  for  benefits.  Others  mandate  an  affidavit  swearing  that  the  couple  are 
'life  partners'  and  that  they  experience  a  "committed  nonplatonic,  family-type 
relationship".5   Most  need  proof  of  financial  interdependence  such  as  joint  bank  accounts 
or  mutual  ownership  of  property  and  evidence  that  the  couple  shares  a  residence.  West 
Hollywood,  San  Francisco,  and  several  other  cities  require  that  couples  give  public  notice 
of  their  relationship  by  registering  their  domestic  partnership  with  city  hall. 


Organizations  Offering  Domestic  ;  2 > t m  -  (    vemvt        1! 

Massachusetts : 

National :                  II 

Lotus  Development  Corp. 

Apple  Computer 

New  England  Medical  Center 

Ben  &  Jerry's 

MIT 

University  of  Chicago 

Harvard  University 

Viacom  International 

Banyan  Systems 

The  Village  Voice 

Blue  Cross/Blue  Shield 

City  of  San  Francisco 

City  of  Cambridge 

City  of  Los  Angeles 

City  of  Boston 

City  of  Seattle 

In  Massachusetts,  a  state  that  does  not  recognize  Common  Law  marriages 
or  provide  palimony  rights  for  estranged  homosexual  couples,  it  is  important  to  focus  the 
definition  of  domestic  partners  on  the  way  that  these  relationships  end.  In  the  absence  of 
the  legal  restraints  that  tie  married  couples  together,  financial  interdependence,  waiting 
periods,  and  shared  basic  living  accommodations  provide  for  stability  in  what  could 
otherwise  be  a  constantly  changing  risk  pool.  An  appropriate  definition  should  include 
rigid  enough  standards  to  provide  a  de  facto  obligation  between  partners. 
Public  and  Private  Cost  Experience 

Employer  fears  of  covering  the  costs  of  catastrophic  illness  have  been  the 
primary  impediment  to  providing  domestic  partner  coverage.6  For  years,  without  sufficient 


4  Employee  Relations  Law  Journal.  "Sexual  Orientation  and  Workplace  Rights:  A  Potential  Land  Mine  for 

Employers?".  RSimon  and  E.Daly.  vl8,  nl.  Summer  1992. 

5  Domestic  Partners  and  Employee  Benefits.  Hewitt  Associates  research  paper.  1991 

6  Business  and  Health  "Domestic  Partner  Benefit  Changes".  Marthe  McDonald.  v8 jilO.  Oct  1990 
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data  to  prove  otherwise,  employers  simply  assumed  that  admitting  homosexual  and  young, 
unmarried  adults  into  their  risk  pool  would  increase  the  likelihood  of  AIDS  in  their  covered 
population.  Many  also  felt  that  they  would  experience  adverse  selection  as  healthy, 
working  homosexuals  sought  coverage  for  their  sick,  unemployed  partners.  Most  of  these 
arguments  were  based  on  the  fact  that  homosexuals  as  a  group  are  more  statistically  at  risk 
of  contracting  HTV.  With  as  much  as  nine  mature  years  of  claims  data  available  to  prove 
otherwise7,  prohibitive  expense  is  no  longer  an  issue. 

A  study  conducted  by  the  Lotus  Development  Corporation  and  The  Segal  Company 
concluded  in  the  Fall  of  1993  that  the  cost  of  covering  a  domestic  partner  was  no  more 
expensive  than  the  cost  of  covering  a  spouse8.  The  population  seeking  domestic  partner 
coverage  is  predominantly  between  the  ages  of  24  and  34,  making  them  very  low  utilizers. 
It  also  points  out  that  most  domestic  partners  are  already  covered  under  their  own  insurance 
policy  at  work  and,  with  any  benefits  extended  to  domestic  partners  seen  as  taxable  income 
by  the  IRS,  there  is  no  incentive  for  the  couple  to  consolidate  their  policies.  Furthermore, 
these  relationships  are  less  likely  to  produce  children,  thus  reducing  the  significant  costs  of 
childbirth  and  dependent  coverage.  The  Wall  Street  Journal  of  December  29, 1992  states 
that  these  factors  combine  to  actually  make  covering  domestic  partners  less  expensive  than 
covering  employees'  spouses.9  It  is  not  insignificant  to  note  that  costs  for  enrollment  and 
utilization  have  been  lower  than  predicted  in  every  instance  where  the  coverage  was 
extended  and  that  there  have  been  no  reported  AIDS  claims  by  any  carrier  who  has  offered 
the  service10.  This  is  no  coincidence.  Russ  Campanello,  vice  president  of  human 
resources  at  Lotus  explains,  "committed  homosexual  couples  are  at  no  greater  risk  of 
catastrophic  illness  than  are  married  heterosexual  pairs."11  Several  insurers,  including 
Kaiser  Permanente  (in  California)  and  John  Hancock  (in  Philadelphia),  initially  provided 
the  coverage  only  in  exchange  for  an  additional  surcharge.  In  most  instances  the  surcharge 
has  been  dropped  after  the  underwriter  realizes  that  there  has  been  no  increase  in  claims.12 
Even  accepting  that  there  is  no  disproportionate  risk  to  admitting  domestic 
partners  into  the  risk  pool,  it  is  reasonable  to  assume  that  some  insurers  may  eventually  be 


7  Compensation  and  Benefits  Management.  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  Fadel. 

Oct93 

8  Compensation  and  Benefits  Management.  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  Fadel. 

Oct93 

9  The  Wall  Street  Journal.  December  29, 1992 

10  Compensation  and  Benefits  Management  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  FadeL 

Oct93 
nEojiun£.  "Gay  in  Corperate  America".  M.  Fefer.  Dec.16,1991 
12Emplovee  Relations  Law  Journal."Emplover  Health  Coverage  for  Domestic  Partners" LLaarman.  vl8, 

n4.  Spring  1993 
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required  to  pay  an  AIDS  claim.  This,  however,  is  not  as  catastrophic  as  some  employers 
believe.  The  Lotus/Segal  study  argues  that  the  lifetime  cost  of  treating  AIDS  patients  is  less 
than  other  commonly  covered  catastrophic  illnesses13.  Lifetime  costs  for  AIDS  treatment 
run  from  $50,000  to  $70,000.  By  comparison,  treatment  for  heart  disease  costs  $50,000 
to  $70,000  per  lifetime,  Cancer  has  a  broader  range  costing  $30,000  to  $100,000  per 
lifetime,  and  premature  childbirth  costs  $70,000  to  $1,000,000  per  lifetime.  Two  weeks  of 
Intensive  Care  after  a  heart  attack  can  cost  $50,000,  not  including  surgery  or  follow  up. 
Every  major  study  subsequent  to  the  original  1986  CDC  study  which  overestimated  AIDS 
costs  by  over  three  times,  has  estimated  total  lifetime  costs  between  $40,000  and 
$55,000. 14  Given  the  size  of  the  GICs  risk  pool  and  the  improbability  of  having  to  pay  an 
AIDS  claim,  it  is  unlikely  that  the  Commonwealth  would  experience  heavy  utilization  or 
high  costs  as  a  result  of  offering  the  benefit 

Another  issue  of  cost  relates  to  the  number  of  individuals  who  would  be 
likely  to  sign  up  for  the  benefit.  Enrollment  in  the  private  and  public  sectors  has  ranged 
from  1%  to  9%  of  the  eligible  population,  with  public  employers  experiencing  higher 
enrollment  than  the  private  sector.15   Although  the  benefit  has  never  been  extended  on  the 
state  level,  many  municipalities  and  private  companies  have  had  experiences  that  are  helpful 
for  our  purposes.  The  City  of  Berkeley  in  California  extended  coverage  to  domestic 
partners  in  1985  and  since  that  time  1 10  employees  have  bought  into  the  plan  (85%  couples 
of  the  opposite  sex).  City  officials  have  found  that  the  total  costs  of  insuring  the  benefit  is 
approximately  $130,000  annually;  a  price  consistent  with  spousal  coverage.  Other 
municipalities  have  experienced  similar  enrollment  and  cost  patterns:  16  of  West 
Holly  wood's  180  employees,  476  of  Seattle's  8000,  and  20  of  Santa  Cruz's  650 
employees  have  registered  for  benefits.16   The  Lotus  Development  Corporation  of 
Cambridge,  MA  saw  only  12  of  its  3100  employees  register  for  benefits  in  the  plans  first 
year  of  operation.17 

Key  indicators  within  the  industry  corroborate  the  conclusion  that  domestic 
partner  coverage  is  cost  effective.  For  years,  organizations  that  wished  to  provide  the 
benefit  were  forced  to  self-insure  the  product  because  insurance  companies  remained 


^Compensation  and  Benefits  Management  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  Fadel. 

Oct93 
14Journal  of  Health  Politics.  Policy  and  Law.  "The  $147,000  Misunderstanding:  Repercussions  of 

Overestimating  the  Cost  of  AIDS".  Green  et  al.  vl9,  nl.  Spring  1994. 
1  Compensation  and  Benefits  Management  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  Fadel. 

Oct93 
Compensation  and  Benefits  Management  "Total  Compensation  Plan  Design".  S.  Lawrence  &  J.  Fadel. 

Oct93 
17Financial  Times.  "Adopting  the  Lotus  Position".  Jan.  24,  1992 
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unwilling  to  assume  the  risk.  In  1989,  for  example,  the  city  of  West  Hollywood  self- 
insured  its  coverage  after  five  years  of  searching  for  a  carrier.  This  complete  rejection  of 
risk  evolved  into  the  use  of  surcharges  in  exchange  for  the  assumed  risk.  Current  data 
have,  however,  revealed  no  additional  costs  and  most  carriers  have  felt  compelled  to  drop 
the  fee.  Kaiser  was  one  of  the  HMO's  used  by  the  city  of  Berkeley  and  it  voluntarily 
dropped  its  2%  surcharge  on  premiums  once  it  discovered  that  there  was  no  additional  cost 
to  covering  spousal  equivalents18.  Also,  Blue  Cross/  Blue  Shield  of  Massachusetts  covers 
the  domestic  partners  of  its  employees  further  attesting  to  the  industries  growing  acceptance 
of  the  benefit. 

There  are  also  cost  considerations  that  relate  to  specific  choices  in  plan 
design.  For  instance,  an  employer  must  decide  whether  to  assume  the  risks  of  extending 
COBRA-like  coverage  (this  would  not  be  required  under  current  laws)  or  to  cover  the 
dependents  of  the  domestic  partner.  Specific  policy  goals  relating  to  the  buy  out  program 
should  also  be  set  in  advance. 
Tax  Implications 

Both  the  employer  and  the  employee  will  face  unique  tax  burdens  with  the 
extension  of  benefits  to  domestic  partners.  The  GIC  should  carefully  review  state  and 
national  tax  laws  before  approving  any  benefit  extension.  This  section  is  designed  to 
provide  a  perfunctory  introduction  to  that  examination. 

Section  106  of  the  Internal  Revenue  Code  and  section  1.106-1  of  the 
income  tax  regulations  state  that  the  value  of  employer-paid  premiums  for  medical 
insurance  is  excluded  from  the  employee's  taxable  income  when  the  coverage  is  provided 
for  the  employee,  the  employee's  spouse,  or  the  employee's  dependents19  and  when  the 
relationship  does  not  frustrate  sharply  defined  national  or  state  policies.20  Although  the 
IRS  has  yet  to  promulgate  an  official  position  on  the  taxability  of  domestic  partner 
coverage,  several  non-binding  private  letter  rulings  are  instructive  of  the  IRS's  thinking  on 
the  subject.  They  conclude  that  if  the  domestic  partner  is  recognized  by  the  state  as  a 
Common  Law  spouse  or  meets  the  tax  codes  definition  of  dependent  (receives  half  their 
income  from  the  employee  in  a  relationship  that  does  not  violate  local  law),  the  benefits 
would  be  viewed  as  tax  exempt.  Absent  these  conditions,  the  value  of  the  group  rate  paid 


18Domestic  Partners  and  Employee  Benefits.  Hewitt  Associates  research  paper.  1991 

19Emplovee  Relations  Law  Journal  ."Employer  Health  Coverage  for  Domestic  Partners"  iiaarman.  vl8, 

n4.  Spring  1993 
20Emplovee  Benefits  Journal  "COBRA  and  Tax  Implications  of  Domestic  Partner  Coverage".  G.Carlson 

and  S,Goodwin.vl8ji2.  June  1993 
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by  the  employer,  not  the  fair  market  value  of  the  coverage,  is  taxable  income  to  the 
employee.21 

Several  authorities  have  argued  that  the  employee  could  be  taxed  on  the 
reimbursements  received  from  the  policy  itself.22   This  argument  is  based  on  the  logic  that 
unless  a  benefit  is  expressly  exempted  by  the  tax  code,  it  is  considered  taxable  income  by 
the  IRS.  Section  104(a)(3),  however,  prevents  this  double  jeopardy  by  providing  an 
alternative  basis  for  exclusion.  If  the  employee  has  paid  taxes  on  the  cost  of  the  employer 
contributions  on  the  front  end,  than  any  reimbursement  received  from  the  coverage  is 
exempt  from  taxable  income.  This  would  be  true  whether  or  not  the  relationship  frustrates 
national  or  state  policies. 

There  is  also  no  official  IRS  position  on  the  employer's  ability  to  deduct 
expenses  for  the  coverage  of  domestic  partners  from  their  own  taxable  income.  While  the 
GIC  does  not  pay  taxes,  the  issue  is  still  worth  exploring  as  instrucive  of  the  IRS's 
thinking  on  domestic  partner  benefits.  Generally,  costs  paid  by  the  employer  for  the  health 
coverage  of  their  employees  and  families  are  tax  deductible  as  "ordinary  and  necessary 
business  expenses."23    But  these  expenses  are  taxable  when  they  frustrate  a  sharply 
defined  national  or  state  policy.  Whether  the  benefit  would  violate  this  provision  depends 
on  which  law  is  given  priority.  On  the  one  hand,  Massachusetts  Civil  Rights  legislation 
expressly  forbids  employer  discrimination  on  the  basis  of  sexual  orientation  or  marital 
status,  but  at  the  same  time  it  recognizes  federal  court  decisions  such  as  Bowers  v. 
Hardwick  (denying  family  privacy  rights  and  rights  of  congenital  relations  to  homosexual 
couples)  and  has  its  own  legislative  policies  against  cohabitation  of  unmarried  couples. 
Other  employers  have  not  had  difficulty  meeting  tax  regulations  in  the  implementation  of 
their  policies,  but  it  is  essential  for  legal  counsel  to  determine  the  applicable  laws  before 
instituting  the  benefit.  Although  conflict  is  improbable  for  the  Commonwealth,  Counsel 
for  some  companies  may  also  wish  to  consider  the  extent  to  which  ERISA  regulations  pre- 
empt state  laws  on  this  issue.24 

COBRA  lacks  the  opacity  found  in  the  tax  laws  and  it  is  clear  that  an 
employer  is  not  required  to  extend  this  benefit  to  domestic  partners  or  their  dependents. 
Although  the  law  would  not  mandate  the  benefit,  the  employer  should  examine  its  reasons 


21Emplovee  Relations  Law  Joumal."Emplover  Health  Coverage  for  Domestic  Partners" ULaarman.  vl8, 

n4.  Spring  1993 
22Emplovee  Benefits  Journal. "COBRA  and  Tax  Implications  of  Domestic  Partner  Coverage".  G.Carlson 

and  S,Goodwin.vl8,n2.  June  1993 
^Employee  Benefits  Journal. "COBRA  and  Tax  Implications  of  Domestic  Partner  Coverage".  G.Carlson 

and  S,Goodwin.vl8,n2.  June  1993 
^Employee  Benefits  Journal. "COBRA  and  Tax  Implications  of  Domestic  Partner  Coverage".  G.Carlson 

and  S,Goodwin.vl8,n2.  June  1993 
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for  extending  benefits  to  spousal  equivalents  in  determining  the  efficacy  of  voluntarily 
extending  COBRA-like  benefits  as  part  of  its  compensation  package.  Effects  on  cost, 
competitiveness,  and  equity  should  be  involved  in  the  decision  calculus.  It  is  important  for 
the  employer  to  clearly  explain  that  the  benefit  is  not  COBRA,  but  is  merely  similar  in 
nature  to  COBRA  and  that,  like  any  other  benefit,  it  can  be  modified  at  any  time.25 

Legal  Environment 

It  is  not  the  intention  of  this  report  to  resolve  the  legal  issues  surrounding 
spousal  equivalent  coverage,  there  are,  however,  several  areas  of  Massachusetts  law  that 
legal  counsel  should  review  before  implementation.  First,  Massachusetts  is  one  of  only 
five  states  to  have  a  specific  prohibition  against  discrimination  on  the  basis  of  sexual 
orientation.  Chapter  15  IB  §4  of  the  Massachusetts  General  Laws,  as  annotated  in  1989, 
sets  out  the  limits  to  which  sexual  preferences  can  be  used  as  a  basis  for  employment 
discrimination.  Discrimination  is  illegal  unless  the  orientation  involves  preferences  for 
minor  children  or  there  is  a  bona  fide  occupational  qualification  for  the  position.  The 
Commonwealth  as  an  employer  is  expressly  named  in  the  statute. 

Second,  Chapter  32A  §2  of  the  Massachusetts  General  Laws  defines 
"dependent"  for  the  purposes  of  employee  benefits  in  such  a  way  that  would  exclude  the 
coverage  of  domestic  partners  even  if  the  partner  met  the  IRS's  definition  of  "dependent". 
The  strict  language  of  the  statute  must  be  amended  to  include  the  phrase  "spousal 
equivalent"  everywhere  the  word  "spouse"  appears  to  legalize  the  benefit    Short  of 
changing  the  law,  all  plausible  plan  designs  would  conflict  with  32A  §2. 

Why  Cover  Domestic  Partners? 

Employers  have  expressed  a  myriad  of  reasons  for  opting  to  cover  domestic 
partners,  but  the  most  prevalent  is  a  desire  to  make  their  benefits  fair  for  their  entire 
employee  population.  The  earliest  attempts  at  coverage  came  from  'socially  responsible' 
companies  like  the  Village  Voice  in  New  York  and  Ben  &  Jerry's  Homemade  Inc.  in 
Vermont,  but  the  trend  has  become  more  mainstream  as  fewer  personnel  managers  feel 
comfortable  making  lifestyle-based  distinctions.  Although  some  companies  acquiesced 
only  after  being  threatened  with  law  suits  or  leveraged  through  collective  bargaining,  most 
employers  simply  decided  that  it  was  the  right  thing  to  do.  The  policy  in  Seattle  was  even 
affirmed  by  referendum  giving  credence  to  the  fact  that  alternative  lifestyles  are  accepted, 
even  positively  affirmed,  by  some  in  society.  Massachusetts,  being  one  of  only  five  states 


^Employee  Benefits  Journal. "COBRA  and  Tax  Implications  of  Domestic  Partner  Coverage".  G.Carlson 
and  S,Goodwin.vl8,n2.  June  1993 
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to  criminalize  discrimination  on  the  basis  of  sexual  preference,  has  a  unique  obligation  to  be 
sensitive  to  the  needs  of  homosexuals. 

Evidence  suggests  that  it  is  the  right  option  not  only  socially,  but  fiscally  as 
well.  Word  of  an  organization's  policy  and  commitment  toward  alternative  lifestyles 
travels  quickly,  and  this  knowledge  is  often  used  by  top  job  candidates  when  deciding 
whom  to  work  for.26   Fortune  magazine  reports  that  diverse  working  environments  are 
more  attractive  to  both  hetero-  and  homosexual  employees.  To  remain  competitive,  and  to 
attract  top  quality  workers,  an  employer  must  show  a  commitment  toward  accepting 
alternative  ways  of  life. 

A  final  compelling  reason  to  offer  such  coverage  relates  to  changes  in  the 
climate  in  which  decisions  about  benefits  are  being  made.  It  is  in  the  best  interest  of  the 
Commission  to  develop  its  own  policies  for  domestic  partner  coverage  before  external 
forces  leverage  policies  upon  it  that  might  not  be  as  well  developed  as  internally  generated 
options.  For  instance,  the  State  of  New  Jersey  is  currently  facing  litigation  retroactive  to 
1981  brought  by  the  ACLU  and  several  Rutgers  faculty  members  for  their  refusal  to  cover 
spousal  equivalents.  The  New  York  Times  of  January  28,  1994  reports  that  the  suit  comes 
on  the  grounds  that  the  State  of  New  Jersey  is  in  violation  of  its  own  discrimination 
laws27,  laws  very  similar  to  Massachusetts'.  Regardless  of  the  outcome  of  the  suit,  the 
Commonwealth  should  be  prepared  to  deal  with  the  proliferation  of  interest  in  the  issue  and 
to  consider  the  advantages  of  its  policies  being  the  impetus,  rather  than  the  result,  of 
change.  Whether  the  Commission  chooses  to  spearhead  the  change  or  to  exculpate  itself  by 
waiting  for  legislative  action,  the  internal  preparation  should  be  the  same. 

Design  Considerations 

The  most  important  variable  in  plan  design,  and  the  one  most  likely  to 
determine  its  efficacy  and  legality,  is  whether  to  cover  only  same-sex  domestic  partners  or 
to  extend  the  benefit  to  opposite-sex  partners  as  well.  Apple  Computers,  MCA  INC., 
Viacom  International,  Stanford,  and  Harvard  University  have  opted  for  same-sex  coverage 
while  The  Village  Voice,  Ben  and  Jerry's  Inc.,  Seattle,  and  San  Francisco  cover  all 
domestic  partners.  Those  in  favor  of  extending  coverage  to  only  same-sex  couples  argue 
that  while  heterosexual  partners  could  qualify  for  family  rates  by  getting  married, 
homosexual  couples  are  barred  from  doing  so  by  statute  and  are  therefore  more  in  need  of 
the  benefit 


26E2ItUD£.  "Gay  in  Corperate  America".  M.  Fefer.  Dec.16,1991 
27New  York  Times.  January  28,  1994.  Metro  Section. 
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Although  current  laws  might  only  allow  the  coverage  of  one  of  the  two 
groups,  it  stands  to  reason  that  the  coverage  of  one  legitimates  the  coverage  of  both.  Any 
policy  that  prohibits  homosexual  relations  or  premarital  cohabitation  is  predicated  on  the 
principle  that  such  relations  have  a  deleterious  effect  on  traditional  familial  relations.  By 
changing  the  understanding  of  what  a  family  is,  you  have  in  essence  accepted  the  principle 
necessary  to  accept  both  groups  as  legitimate  families.  The  issue  is  one  of  fairness;  to 
change  the  definition  of  family  for  one  group  while  holding  another  to  the  old  standard 
frustrates  the  purpose  of  seeking  equity  in  the  first  place.  Furthermore,  if  the  only 
argument  against  heterosexual  coverage  is  that  the  couple  could  get  married,  it  concedes 
that  there  is  only  a  procedural,  not  substantive,  reason  for  denying  coverage.  Many 
couples  have  serious  reasons  for  choosing  not  to  marry  and  the  Commonwealth  should  be 
sensitive  to  their  needs  as  well.  Although  legal  restraints  might  limit  the  options  of  the 
employer,  it  is  still  important  to  understand  that  the  arguments  for  covering  same  and 
opposite  sex  partners  are  the  same. 


Common  Definitions  Used  In  Plan  Designs  28 
Domestic  Partnership^) 
1:  relationships  resembling  a  family  or  household  with  close 

cooperation  between  the  parties,  each  having  specified 

responsibilities 
2:  a  committed,  nonplatonic,  family-type  relationship  of  two 

unrelated  partners 
3:  two  unrelated  individuals  who  share  the  necessities  of  life,  live 

together  and  have  an  emotional  and  financial  commitment  to 

one  another 
4:  two  individuals  who  have  an  intimate  and  committed 

relationship  and  are  jointly  responsible  for  basic  living 

expenses 
5:  cohabitation,  significant  other,  spousal  equivalent, 

nontraditional  dependent,  live-in  companions 
-Various  definitions  found  by   Hewitt 


Beyond  the  decision  of  who  should  be  eligible  for  coverage,  plan  designers 
have  chosen  several  options  to  implement  their  plans.  Options  include  extending  regular 
family  benefits  to  those  who  meet  eligibility  requirements,  implementing  a  tiered  rating  or 
surcharge  system  to  guarantee  against  potential  risk,  limiting  coverage  to  only  selected 
plans  to  isolate  and  minimize  risk,  or  to  dispense  with  the  administrative  responsibilities  of 
coverage  by  permitting  employees  to  purchase  coverage  through  the  payment  of  after  tax 
premiums.29   It  is  also  possible  to  offer  a  separate  plan  for  domestic  partners,  but  given 


28Domestic  Partners  and  Employee  Benefits.  Hewitt  Associates  research  paper.  1991 
29Emplovee  Relations  Law  Journal.  "Employer  Health  Coverage  for  Domestic  Partners".  L.  Laarman. 
vl8,  n4.  Spring  1993 
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likely  minuscule  enrollment  it  may  not  prove  to  be  cost  effective.  Plan  design  should 
consider  the  need  to  extend  COBRA-like  coverage  and  the  insuring  of  a  palmer's 
dependents  when  determining  eligibility.  Any  policy  design  should  include  strictly  defined 
provisions  for  confidentiality  in  order  to  protect  the  privacy  interests  of  the  employee. 

Lotus  has  adopted  a  plan  design  that,  although  only  extended  to  same-sex 
domestic  partners,  represents  a  simple,  fair,  and  equitable  policy  option.  In  its  benefit 
contracts,  it  has  added  the  phrase  "spousal  equivalent"  everywhere  that  the  word  "spouse" 
appears.30  All  domestic  partners  who  meet  the  eligibility  requirements  will  be  able  to 
receive  company  medical,  dental,  vision,  and  hearing  coverage  as  well  as  relocation, 
bereavement  leave,  and  expatriate  assignments. 

Clearly  defined  eligibility  requirements  are  essential  for  the  success  of  the 
plan.  The  benefit  is  intended  to  provide  services  to  non-consanguineous  couples  who 
share  a  non-traditional,  yet  still  familial,  relationship.  Several  actions  can  be  taken  to 
guarantee  that  only  those  truly  intended  for  the  benefit  will  qualify.  First,  a  working 
definition  of  spousal  equivalents  should  be  created  and  strictly  enforced.  It  should  be 
based  on  the  principles  expounded  upon  in  this  paper  and  should  draw  benefit  from  the 
experiences  of  other  organizations.  Several  options  have  been  compiled  by  the  Hewitt 
association  representing  the  current  industry  thinking  on  the  definition. 

Second,  domestic  partners  should  be  required  to  file  with  the  GIC  an 
affidavit  or  contract  attesting  to  their  status  and  setting  out  the  legal  responsibilities  of  all 
parties  in  the  relationship.  Without  the  ability  to  legally  many  or  register  their  domestic 
partnership  for  legal  standing  in  the  Commonwealth,  a  sworn  affidavit  serves  as  adequate 
public  notice  and  can  be  used  as  defense  against  fraud  and  abuse.  An  affidavit  will  allow 
the  GIC  the  opportunity  to  verify  eligibility  and  to  make  potential  enrollees  aware  of  their 
rights  and  liabilities.  The  affidavit  should  require  that  changes  in  partner  status,  insofar  as 
they  effect  eligibility,  be  reported  to  the  Commission.  A  partnership  should  be  considered 
terminated  when:  (1)  one  of  the  partners  dies;  (2)  one  of  the  partners  gets  married;  (3)  one 
partner  serves  the  other  with  a  notice  of  termination  of  the  partnership;  or  (4)  the  partners 
stop  living  together. 

Finally,  a  waiting  period  of  six  months  to  one  year  should  be  imposed 
between  the  time  an  enrollee  terminates  one  relationship  and  the  time  a  new  partner  will  be 
eligible  for  coverage.  In  addition  to  providing  stability  to  the  risk  pool  and  discouraging 
fraud  and  abuse,  the  delay  will  allow  the  coverage  to  be  extended  through  normal  means 
during  the  open  enrollment  process.  However,  if  all  other  eligibility  requirements  are  met, 


30Lotusvax  Memo.  "Spousal  Equivalent  Benefits  Announcement".  Russ  Campanello.  09/03/91 
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the  initial  affidavit  for  partner  status  should  not  be  subject  to  delays  beyond  those  normally 
incurred  by  enrollees. 

Conclusions 

With  health  care  costs  still  rising  and  the  prospect  of  a  National  Health 
Insurance  plan  varying  weekly,  companies  have  been  closely  scrutinizing  their  benefit 
structures  in  an  attempt  to  maintain  fiscal  control.  Extending  benefits  to  the  domestic 
partners  of  employees  is  not  inconsistent  with  this  trend.  All  available  data  suggest  that  the 
benefit  is  the  same  or  less  expensive  than  the  coverage  of  a  typical  spouse. 

Cost  issues,  however,  should  not  be  of  primary  importance.  Massachusetts 
has  the  opportunity  to  take  the  lead  among  states  in  providing  equitable  health  benefits  to  its 
employees.  It  is  time  to  evaluate  the  fairness  of  our  compensation  policies.  Domestic 
partner  coverage  could,  in  many  ways,  be  a  litmus  test  to  determine  how  serious  the 
Commonwealth  is  about  upholding  its  civil  rights  legislation. 
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The  views  expressed  in  this  paper  are  those  of  its  author  and  do  not  necessarily  represent 
the  views  of  the  Commission,  any  individual  Commissioner,  or  the  Commission's 
Executive  Director. 


Group  Insurance  Commission 
Entities  Covering  Domestic  Partners 
Partial  Listing 

Covering  Health  and  Welfare: 

ACLU 

Albert  Einstein  College  of  Medicine,  NY 

Amarican  Psychological  Association,  D.C. 

American  Friends  Services  Committee,  PA 

Apple  Computers 

Banyan  Systems 

Ben  and  Jerry's  Homemade.  Inc. 

Blue  Cross/Blue  Shield 

Borland  International,  Inc. 

Children's  Hospital 

City  of  Berkeley,  CA 

City  of  Boston,  MA 

City  of  Cambridge,  MA 

City  of  East  Lansing,  Ml 

City  of  Laguna  Beach,  CA 

City  of  Los  Angeles,  CA 

City  of  San  Fransisco,  CA 

City  of  Santa  Cruz,  CA 

City  of  Seattle,  WA 

City  of  West  Hollywood,  CA 

City  University  of  New  York 

Colgate  Polmolive 

Columbia  University 

Consumer's  United  Insurance 

Federal  National  Mortgage  Association 

Franklin  Research  and  Development,  MA 

Gardener's  Supply  Co.,  VT 

Greater  Boston  Hotel  Workers 

Greenpeace  International 

Har  ley-Davidson 

Harvard  University 

HBO  Inc. 

Human  Rights  Campaign  Fund,  DC 

International  Data  Group 

Lambda  Legal  Defense  and  Education  Fund 

Levi  Straus 

Lotus  Development  Corp. 

MCA/Universal 

Microsoft 


Minnesota  Communications  Group 

MIT 

Montefiore  Medical  Center,  NY 

National  Organization  for  Women 

New  England  Medical  Center 

NYU 

Oracle  Systems  Corp. 

Planned  Parenthood 

Silicon  Graphics  Inc. 

Stanford  University 

Sybase 

The  Village  Voice 

Time  Inc. 

University  of  Chicago 

University  of  Minnesota 

Viacom  International 

Warner  Bros. 


Covering  Some  Benefits: 

Alameda  County,  CA 

Bowdoin  College 

Brown  University 

Clark  University 

Colby  University 

Commonwealth  of  Massachusetts 

Georgia  State  University 

Madison,  Wisconson 

Mt.  Sinai  Medical  Center 

Multnomah  County,  Oregon 

San  Mateo  County,  CA 

Santa  Cruz  County,  CA 

Takoma  Park,  Maryland 

Travis  County,  TX 

University  of  Iowa 


Massachusetts  entities  indicated  with  bold  text. 
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Table  1  Estimates  of  Lifetime  Direct  Inpatient  Medical  Costs  of  AIDS 


Study 


Hardy  eta]   1986 

Scitovsky  et  al.  1986 

Scageetal.  1986 
Dnickcrctal.  1987 


AIDS  Patients  Sampled 


Various  sources,  principally  AIDS  cases 

reported  in  New  York  City  for  July  1981-Jan. 

1984 

San  Francisco  General  Hospital  patients  who 

died  in  1984 

Deaconess  Hospital  (Boston,  MA)  patients 
diagnosed  and  alive  as  of  1  Sep.  1984 

Patients  who  died  and  received  all  care  at 
Montefiore  Medical  Center  (Bronx,  NY) 
between  Aug.  1981-June  1986 


Basis  for  Economic      Lifetime  Inpatient  Lifetime 

Valuation  Charges  or  Costs       Inpatient  Days 


1984  charges 

S147,UUU 

lOO 

1984  charges 

(a)  $27,571 

25.8 

(b)  $41,499' 

52.2* 

1984  costs 

$46,060  *> 

67.  lc 

1981-1986  charges 


$41,484 


56.3 


Kaplowitzetal.  1988 


Hiattetal.  1990 


Thomas  and  Fox  1988 


Padgug  and  Eisenhandler  1990 


Patients  treated  at  Medical  College  of  Valley 
Hospitals  (Richmond,  VA)  between  Oct. 
1983-Dec.  1986 

Patients  diagnosed  at  Kaiser  Permanente 
(northern  California)  between  1  Jan. 
1984-1  June  1987 

Patients  hospitalized  in  1985  at  four  New  York 
City  hospitals 

New  York  metropolitan  area  patients  with 
Blue  Cross  whose  first  AIDS-related  hospital 
admission  occurred  in  1982  or  1983 


1987  charges 

1986  costs 

1982-1985  charges 
1982-1983  charges 


$27,264 

$26,811 

$55,655" 
$44,334 


27.5 

40.3 

62 
64 


a.  Scitovsky  et  al.  (1980)  reported  (a)  unadjusted  and  ibi  adjusted  lifetime  hospital  days  and  charges  for  patients  in  their  sample  who  died  in  1984  and  had  all 
their  professional  care  at  San  Francisco  General  Hospital.  The  adjustment  was  made  to  account  for  the  fact  that  sampled  patients  survived  only  7.5  months,  whereas 
the  expected  survival  given  the  case  mix  of  this  sample  was  11.2  months. 

b.  Annualized  inpatient  costs  times  life  expectancy  in  years:  (42,517  x  13)12  =  46,060. 

c.  Annualized  inpatient  days  times  life  expectancy  in  years:  (61.9  x  13)/ 12  =  67.1. 

d.  Costs  were  also  reported  ($38, 169). 
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"Total 
Compensation" 

Plan  Design 
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Adding  Domestic  Partner 
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New  Vera,  NY. 


Domestic   Partner 
coverage  his  been 
receiving  a  good 
deal  of  media  at- 
tention lately  as 
private-tad  pub- 
he-sector  employ- 
en  have  begun  to  add  domestic 
partner  coverage  to  their  beakh 
benefit  programs.  More  than  60 
organisation*  now  offer  domes- 
tic  partner  coverage;  most  have 
been  introduced  over  the  past 
lew  yean.  Many  other  groups 
that  are  now  cooikJering  ofle-r- 
ing  health  benefits  to  spousal 
equivalents  of  employees  want 
to  know  how  others  have  as- 
sessed the  costs  associated  with 
extending  these  benefits  and 
what  their  experience  has  been 
to  date.  In  estimating  costs  for 
extending  benefits  to  domestic 
partners,  two  questions  must  be 
asked  and  answered; 

1.  WUl  the  oust  of  adding  a  do- 
mestic partner  be  the  same 
as  adding  a  spouse? 

I.  How  many  employees  will 
enroll  a  domestic  partner  for 
coverage? 

The  answer  to  the  first  question 
is  straightforward  -co  date,  ex- 
perience demonstrates  that  the 
coet  of  adding  a  domestic  part- 
ner is  the  same  as  the  cost  for 
adding  a  spouse.  But  the  sec- 
ond question,  dealing  with  en- 
rollment, can  only  be  answered 
by  considering  certain  varia- 
bles, such  u  the  sue  of  the 
group,  the  efcgibiflry  criteria  es- 
tablished, and  the  cost  to  the 
employee. 

Toe  cost  experience  study 
discussed  in  this  article  rep- 
reeenis  ioibrmation  that  may  be 
helpful  for  plan  sponsors  who 
are  formulating  policy  on 


or  not  to 


X 


pany  based  on  information 
provided  by  organisations 
sponsoring  domestic  partner 
benefits  and  on  other  indepen- 
dent research. 


IMKMOUND 

According  to  the  United 
Snues  Bureau  of  the  Census,  in 
1970,  there  were  21.4  million 
single  adults  in  the  VS.  By  1990, 
there  were  40.4  niiibon  single 
aduks,  an  increase  of  almost  89 
percent  in  just  20  years.  Appar- 
ently, many  of  these  "singte" 
people  do  not  live  alone  Esti- 
mates by  the  Census  Bureau  are 
that  in  1990,  almost  5  percent 
of  the  more  than  94  milooc 
households  in  the  U.&  con- 
sisted of  two  unrelated  aduks 
who  identify  themselves  as 
"partners'* -a  term  that  is  not 
defined  by  the  Census  Bureau. 
In  40  percent  of  the  house- 
holds with  two  unrelated  aduks 
of  opposite  sexes,  the  house- 
holder is  in  the  25-  to  54-year 
old  age  group  that  is  often  the 
focus  of  employers'  recruit- 
ment efforts.  Similarly,  in  32 
percent  of  the  households  with 
unrelated,  same-sex  partners, 
the  householder  is  a  member  of 
that  key  age  group. 

Employers  have  begun  to 
recognize  these  relationships  by 
extending  health  coverage  to 
domestic  partners -often  de- 
fined as  aduks  who  share  an 
emotional,  physical,  and  finan- 
cial reJaoomhip  similar  to  that 
enjoyed  by  married  couples  but 
who  either  choose  not  to  marry 
or  cannot  legally  marry. 

Many  of  these  employers 
are  being  more  assertive  in  pro- 
worUbrce  diversiry  and 


cat  partner  benefits,  b 


have  already  implemented 
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feting  health  benefit*  to  do- 
meuic  partner*  may  be 
considered  a  natural  extension 
of  these  policies. 


OOMUTIC  WutTNMSHs* 
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Ic  is  true  that  when  dependents 
art  added  to  a  health  plan*  costs 
increase.  But  the  percentage  in* 
crease,  based  on  the  site  of  the 
benefit!  budget,  may  be  very 
i mall.  At  Stanford  University, 
for  example,  the  annual  cost  of 
extending  health  coverage  for 
domestic  partners  was  recently 
estimated  at  $  1 00,000.  This  was 
only  0.4  percent  of  a  $24  mil- 
lion budget  for  health  care. 

Stanford  University  began 
covering  domestic  partners  in 
February  1993.  When  the  uni- 
versity approached  its  three 
HMO  carriers  with  the  request 
for  this  coverage,  the  carriers' 
imnai  response  was  to  increase 
costs  by  charging  an  additional 
amount  based  on  the  assumed 
added  risk  of  covering  domes- 
tic partners.  Their  intention  was 
to  "rate  load"  between  0.6  per* 
cent  and  1  percent.  Stanford 
challenged  the  carriers,  and  ul- 
timately   ail    loading    was 
dropped.  One  HMO,  however, 
did  charge  a  flat  rate  fee  of 
$5,000  to  extend  benefit!  to  do- 
mestic partners. 

It  is  not  necessarily  true, 
however,  that  covering  a  do- 
mestic partner  adds  more  rial, 
than  covering  a  spouse.  This 
may  be  good  news  for  those  or- 
sanitations  that  are  consider- 
ing offering  domestic  partner 
swge.  There  are  at  least  two 


reasons  why  this  is  not  a  sur- 
prising result.  Domestic  part- 
ners are  less  likely  to  have 
children  (and,  therefore,  have 
fewer  dependents  to  cover)  and 
they  are  likely  to  be  younger, 
on  average,  than  the  group  as 
a  whole. 

Many  organisations  fear 
that  a  dis proportionate  number 
of  AIDS-rdated  claims  will  arise 
from  covering  domestic  part- 
ners. However,  of  the  health 
benefit  plan*  examined  by  the 
Bureau  of  Madonal  Aflairs  in 
1901,  none  have  experienced  an 
AlDS-relatsxl  claim  fifed  by  a 
domestic  partner  of  an  em- 
ployee. Sponsors  of  these  sur- 
veyed plans  claim  that  their 
initial  concerns  regarding  the 
high  costs  and  risks  of  such  cov- 
erage were  unfounded.  Other 
independent  research  has 
yielded  the  tame  coochnioo. 

While  AiDS-related  claims 
may  be  inevitable  for  some  of 
these  plans,  it  It  Important  to 
note  that  many  heahh  plans  al- 
ready provide  coverage  for 
AIDS  and  that  the  average  cost 
of  treatment  has  been  between 
$50,000  and  $70,000  for  the  in- 
drviduaTs  lifetime.  This  amount 
is  not  insignificant  but  other 
illnesses  can  be  more  expen- 
sive. For  example,  two  weeks  la 
intensive  care  following  a  heart 
attack  can  cost  in  excess  of 
$50,000,  not  including  surgery, 
related  expenses,  and  Mow-op 


Further  evidence  of  the  cost 
of  other  catastrophic  illnesses 
can  be  found.  Research  con- 
ducted by  Lotus  Development 
Corporation  and  The  Segal 
Company  as  pan  of  the  devel- 
opment of  a  domestic  partner 
benefits  program  for  Locus  in- 
'  the  ftlWwsug. 


1*  The  cost  of  covering  AIDS  is 
less  than  chat  of  ocher  cata- 
strophic illnesses.  Some  av- 
erage costs  of  care  per  case 
are: 

#  Heart  disease:  $50,000- 
70,000 

•  Cancer  $50,000- 1 00 .000 
a  Premature  birth: 

$70,000-1,000,000 
e  AIDS:  $50,000-70.000 

I.  There  is  no  significant  dif- 
ference in  the  cost  of  cover- 
ing same-sex  versus 
heterosexual  partners. 

S.  The  risk  of  fraud  is  minimal. 
In  addition  to  financial  risks 
inherent  in  the  domestic 
partner  contract  (e.g.,  each 
domestic  partner  could  be 
oesd  liable  for  the  others 
debts;  it  could  be  used  in 
palhnony  suits,  an  employee 
who  signed  a  contract  fraud- 
ulently would  lose  his  or  her 
job.  Both  of  these  are  strong 
deterrents. 

The  Segal  Company/Lotus  study 
is  supported  by  the  experience 
of  Consumers  United  Insur- 
ance Company,  which  offers 
domestic  partner  coverage  in 
every  program  it  offer*.  It  hat 
dooe  so  for  the  past  nine  years. 
Consumers  United  offers  its 
programs  at  the  same  cost 
whether  a  spouse  or  a  domestic 
partner  is  covered.  The  com- 
pany's claims  experience  shows 
no  caflerence  between  covering 
a  spouse  or  a  domestic  partner. 
The  Ktiefr  Vokt  (a  weekly 
newspaper  published  in  New 
York  OryX  which  introduced 
benefits  to  domestic  partners  in 
1961,  reports  that  covering  a 
domestic  partner  costs  the  same 
as  covering  a  married  spouse. 
When  the  Vok*  started  cover- 
mf  dosnesdc  partners,  ks  heahh 
plao  was  sstfmsured;  k  has  i 
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switched  to  in  insured  litua- 
lion.  Iu  carrier,  Group  Health 
Inc;(CHI)'  of  New  York,  cov- 
ert  domestic  partner!  of  the 
Villagt  Voiu't  covered  employ- 
ee! if  the  lame  rate  as  for  any 
other  single  employee. 

International  Data  Group, 
Levi  Strsuu,  and  Silicon 
Graphics  also  recently  began 
offering  domeitic  partner  ben- 
efit!. Even  though  their  expe- 
rience hai  been  somewhat 
limited,  they  have  reported  that 
they  do  not  foresee  any  signif- 
icant rise  in  health  costs  from 
the  Sent fiti  that  have  been  ex- 
tended to  domestic  partner!. 

•vmjc  iictoi  eon 


The  Citv  of  Berkeley,  Califor- 
nia, began  providing  benefits  to 
domestic  partner!  through  iu 
own  indemnity  plan  in  1965,  the 
first  city  in  the  U.S.  to  do  so. 
Because  of  t  lack  of  statuocai 
data,  Kaiser  Permanente  and  the 
HEALS  HMO  plant  offered  to 
city  employees  delayed  domes- 
tic partner  coverage  until  1987, 
ind  extended  it  only  when  an 
additional  1.5  percent  "rite 
loading"  wai  added  to  the  nor* 
maJ  premiums.  Thii  surcharge 
wai  discontinued  in  1989,  after 
the  City  was  able  to  demon- 
strate four  yean  of  domestic- 
partner  covera|e  without  any 
dainu  for  AIDS  or  other  cata- 
strophic illness.  Since  the  Ory'i 
rates  have  not  been  adversely 
affected*  the  cost  to  the  City  is 
limited  to  the  premium  costs  as* 
sodated  with  the  additional  de- 
pendent!. Thii  amount!  to 
$125,000  per  year. 


The  City  of  Seattle,  Wash- 
ington, hai  included  the  do- 
meitic partner!  of  City 
employee!  ai  eligible  depen- 
dent! in  the  City's  medical  and 
dental  plant  since  1990.  Ac- 
cording to  the  Wail  Strut  Jour- 
nal (Oeeemter  29,  1992),  the 
colt  for  insuring  employee!* 
unmarried  partners  is  less  ex- 
pensive than  covering  employ- 
ees' spouses.  In  1991,  the  Grown 
Health  Cooperative  HMO 
added  a  5.0  percent  surcharge 
to  the  monthly  premium  for 
domestic  partner  coverage;  the 
Pacific  Health  HMO  added  a  4J 
percent  surcharge,  and  Wash- 
ington Dental  added  a  l.t  per- 
cent surcharge.  As  of  January 
1, 1992.  both  HMOi  and  Wash- 
ington Dental  Service  dropped 
the  surcharge  and  baaed  pre- 
miums solely  on  the  number  of 
enroileea.  The  Santa  Crux  Met- 
ropolitan Transit  District  and 
Santa  Crui  County,  CaMfbrnia, 
extended  medical  benefits  to 
domestic  partners  in  1987  and 
1990,  respectively.  Both  plans 
are  seJ&nsurcd  and  to  due  have 
reported  no  unusual  claims  ex- 


that  when  sponsors  offer  health 
coverage  to  both  groups,  op- 
posite-sex couples  are  more 

astcry  to  enroll  (see  Cham  1  and 

2). 

IxpeTJeoce  also  shows  that 
many  employees  with  domestic 
partnen  have  not  enroled  diem 
in  their  employers'  health  plans. 
Most  probably  this  is  because 
many  domeitic  partner!  al- 
ready have  coverage  elsewhere 
and  because  the  coat  of  cover- 
age is  taxable  to  employees. 
Several  IRS  Private  Letter  Rul- 
ings have  stated  that  an  amount 
equal  to  the  air  market  value 
of  she  cost  of  providing  cover- 
age to  a  domestic  partner  must 
be  imputed,  that  is,  added  to  an 
employee*!  wages  for  pslrpoaes 
of  withholding  and  payroll 


■fJVATt  ttCTOt  B*Om*JMT 
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The  second  component  of 
the  cost -taw  many  domesdc 
partnen  win  enroll -depends 
on  the  sue  of  the  group,  eligi- 
bility criteria*  and  die  cost  to  toe 
employee.  For  groups  that  have 
put  this  coverage  in  place,  the 
enrollment  has  varied  from  less 
than  1  percent  of  the  employee 
population  to  9  percent  Plan 
sponsors  that  indude  both  op- 
poeiee«sex  and  same-sex  cou« 
piss  have  been  «t  the  higher  end 
ofthis  range.  Experience  shows 


For  private  sector  employers 
that  nave  extended  benefits  to 
domestic  partner!,  the  num- 
ber! enrotted  have  been  small . 
la  June,  1999,  Levi  Strauss  re- 
ported that  0*6  percent  of  eaV 
gible  employees  (200  out  of 
15,000)  enrolled  a  domestic 
partner  in  their  plan.  As  of  June 
199S,  Monsefiore  Medical  Cen- 
ter* In  the  Bronx,  New  York. 
says  diet  only  0 19  percent  of 
their  employees  (20  of  7,000) 
enrolled  in  domestic  partner 
coverage.  (Montefiore  limits 
their  coverage  to  same- sex 
partners.)  Lotus1!  experience  has 
been  consistent  with  these  fig* 
urea.  As  of  January  1903,  14 
(0.45  percent)  of  ha  5.100  em- 
ployees signed  up  for  domestic 
partner  benefit!,  which  are 
avafiahle  only  Co  wtni  irx  coo* 

pees. 

Hie  Hflejt  Vm$  if  at  the 
high-end  of  the  range,  with  9.4 
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*  Available  only  to  umeta  pnnaan. 

••  Ssn  Francisco  did  not  rtksae  dan  on  numbar  of  ume+tt  sad 
partner*  enrolled.  They  reported  a  total  of  177  depeedenu  @ 
enrolled  at  of  l/9t. 

#  Moat  recent  data  raikbk 
Source:  The  Scfal  Company 
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0.32 

N/A 
N/A 
0.10 
0.33 
0.44 

0.43 

0.29 
9.40 
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1/93 
6*93 
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0.31 
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3.10 
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7/93 
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*  Availabk  only  to  isss*  an  partner*. 

#  Moat  recant  data  evejeahk. 
Sonne  The  Saul  Company 

perct nt  of  employees  enrolled 
in  dotnaatk  partner  coverage. 
Ai  of  January  1993,  the  Vm$ 
reported  that  of  183  employ- 
e*s,  17  couples  were  enrolled, 
six  of  them  same-sex  and  1 1 
opposite  sex. 


Public-sector  employers  have 
generally  experienced  higher 
enrollment  than  private  sector 
employers.  In  the  City  of  Seat- 
da,  as  of  July  IMS.  approsri* 


maceJy  5.9  percent  of  employees 
(476  of  8,000)  eligible  for  ben- 
efits had  enroled  as  domestic 
partners  in  the  cayi  beaten  plan. 
Of  the  employees  registered. 
approximately  70  percent  (333) 
were  opposite-sex  partners, 
while  SO  percent  (143)  regis- 
tered same-sex  partners. 

As  of  April  199$.  the  Cky 
of  Berkeley,  California,  had 
1,473  employees,  of  whom  125 
had  enroled  lor  domestic  part- 
ner benefits.  Of  these,  10  (1.3 
percent  of  all  employees)  have 
same-sex  partners,  while  106 
(7.1  percent  of  all  employees) 
have  opposite-sex  partners. 
Sixteen  (6.9  percent)  of  the  ISO 
employees  of  the  City  of  West 
Hollywood,  California,  en- 
roled domestic  partners  as  of 
July  1909.  Six  were  opposite-sex 
coupks;  ten  were  same-sex 

As  of  May  1993,  of  650 
employees  of  Santa  Crux,  CaB- 
fornia,  20  had  signed  up  for 
domestic  partner  benefits.  Two 
are  lime  sex  couples  (0.31  per- 
cent); 16  are  opposite  sex  cou- 
pies.  The  City  of  San  Francisco, 
California,  mdkastd  that  3.701, 
or  IS  percent  of  the  City's  more 
than  30,000  employees,  have 
domestic  partners.  However, 
only  161  partners  and  16  de- 
pendent children  had  acnuuty 
signed  up  for  benefits  as  of  Jan- 
uary 1,  199S,  and  more  recent 
data  have  not  been  released 


Moat  organisations  that  at- 

are  confident  that  the  rtskofsn- 
curring  additional  catastrophic 
cost  is  minimal  The  number  of 


domestic  partner  remains  small 

mi 


C0MF1NSAT10N     k     BtMIFiTI     MaNAO 
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coverage  through  thtir  own 
employer,  and  the  after-ax  cost 
of  the  benefit  tends  to  keep  en- 
rollment down. 

Employers  who  are  consid- 
ering the  addition  of  domestic 


partner  benefits  should  care- 
fully examine  potential  coat  in- 
creases, within  the  context  of 
actual  expense,  rather  than  in- 
stinct or  guess.  They  should, 
instead,  understand  that  ex- 
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xor  of  employee 
benefits  far  San  Francsaco-basBd 
apparel  giant  Levi  Straus  &  Co. 
tfoat  of  the  participants  live  in  San 
Francisco  and  about  half  of  the  per- 
tvipsn**  are  women  «igmn^  up 
then-  boyfriends,  he  said. 

Companies  that  offer  the  coverage 
say  it's  not  ei|iriiaive.  even  with  a 
few  added  administrative  casta. 

At  Levi  Strauss,  in  fact,  claims  for 
domestic  partners  are  running  much 
lower  than  claims  for  other  depen- 
dent*. Mr.  Smith  said  "Domestic 
partners  coat  us  about  15%  of  what 
a  spouse  casta." 

Employers  should  consider  several 
things  before  offering  medical  or 
other  employee  benefits  to  domestic 
partners.  First  and  moat  impor- 
tantly, they  need  to  dearly  define 
'domestic  partner.''  Most  domestic 
partner  definitions  inch  air  three  re- 
quirements: the  partners  must  be  in- 
volved in  a  committed  relationship; 
must  live  together  and  must  be  fi- 
nancially interdependent 

Some  employers  require  employ- 
ees and  their  '^mpfP"'"  elecung 
domestic  partner  coverage  to  sign 
an  affidavit  to  document  the  exist- 
ence of  a  domestic  partnership. 

Levi  Strauss  requires  partners  to 
Live  together,  be  financially  interde- 
pendent and  represent  themselves  as 
life  partners  said  Mr.  Smith 

The  firm  also  "developed  a  guid- 
ing principle."  when  it  extended 
coverage  to  domestic  partners  in 
1992.  Whatever  we  do  for  spouses, 
we  do  for  domestic  partners,"  he 
said 

We  define  domestic  partners  as 
anyone  of  the  same  or  opposite  sex 
with  whom  you  make  a  household 
and  make  a  commitment, "  Ms  Lon- 
nergan  said  In  addition.  Ben  &  Jer- 
ry's requires  such  couples  to  reside 
together  at  least  six  months  before 
qualifying  for  the  coverage.  That  re- 
quirement, however,  is  at  the  re- 
quest of  the  insurance  company  that 
writes  stop-loss  insurance  for  the 
company's  self-insured  group  health 
care  plan. 

There  is  another  uiubieui  that  a 
company  should  consider  before  of- 
fering benefits  to  domestic  partners: 
community  h~-n»J»  For  instance. 
Apple  Computer  Inc's  plana  to 
build  a  sales  support  facility  in  Wil- 
liamson County,  Texas,  almost  fell 
through  Last  year  when  county  com- 
missioners learned  that  the  com- 
pany offers  domestic  partner  bene- 
fits and  temporarily  hlorfcert  tax  in- 
centives promised  to  the  company 
i.B/,  Dec  13,  19931. 

Consultants  and  employers  say 
health  insurers  ate  reluctant  to  un- 
derwrite domestic  partner  coverage 
and  most  firms  thai  want  to  offer 
the  benefits  mutt  eetf-sasnre-  than- 
hearth  car*  plana  bnaaoyara  that 
want  to  offer  benefits  other  than 
merBeal i  isaa  may  meet  wrth  re- 
sistance from  life  inaurenv  they  add 

And,  health  maintenance  orgara- 
zations  may,  impose  a  surcharge  on 
an  employers'  total  premiums  if 
they  offer  rtnmwnr  partner  cover- 

The  Health  Insurance  Assn.  of 
America  said  it  did  not  know 
wuethas  any  of  its  members  would 
write  health  cars  coverage  far  do- 


In  L9M,  Ban  &  Jerry's  approached 
CIONA  Corp,,  ha  group  health  in- 
surer at  the  Unas,  with  a  request  to 
underwrite  the  seaansK  but  the  in- 


aeupunctgriata  and  homeopathic 

onysaana  The  premiums  for  taw 
puss  — I  not  more  expensivai  m 
face,  tuaa  —  tower  than  CK3*A's 
bjbjsbsbsbbj  far  the  first  crarpie  of 
years, 'she  and. 

When  Otssaat—  United  stopped 
writing  business  in  1993,  Ben  &  Jer- 
ry's dseajad  to  self-insure  its  group 
health  plan,  m  part  so  it  could  offer 
more  extensive  preventive  services- 
There  are  tax  implications  for  em- 
ployers that  offer  domestic  partner 
coverage-  Because  unmarried  part- 
ners are  not  recognized  as  depen- 
dents under  Internal  Revenue  Code 
section  106,  employees  must  pay 
taxes  on  any  employer  health  plan 
contnbutians. 

The  tax  does  not  discourage  par- 
ticipants, rtif^igh  "Employees  who 
selected  domestic  partner  coverage 
did  so  because  they  needed  it  I 
think  they'd  rather  pay  the  tax  than 
go  without  the  coverage.''  said  Ma 
Mugherma  of  BOBS  of  Mass.      (91 


MUTUAL  MARINE  OFFICE,  INC. 

MEETING  YOUR  MARINE  INSURANCE  NEEDS  SINCE  1964 

MARINE  CONTRACTORS     •     BOAT  BUILDERS 
TERMINAL  OPERATORS     •    SHIP  REPAIRERS 

WE  TAILOR  MARINE  GENERAL  LIABILITY  POLICIES 
TO  MEET  YOUR  CLIENT'S  SPECIFIC  NEEDS 

CALL  OUR  MARINE  DEPARTMENT  AT  212-551-0600 
OR  FAX  AN  APPLICATION  TO  212-986-1310 

MUTUAL  MARINE  OFFICE,  INC 
330  MADISON  AVENUE,  NEW  YORK,  NEW  YORK  10017 


A  CIGNA  spokesman  was  unable  to 
uaifum  that  account 

In  1989.  Ben  &  Jerry's  found  an 
insurer.  Oaa— Ha  United  Insur- 
ance Co.  that  agreed  to  underwrite 
the  coverage  and  to  reimburse  altar- 
native  provides  a,  like  chiropractors. 
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Affected  were  St  Aidan  in  BiookW  St.  I*. 
rata*  m  Chestnut  K*  St  mwmmmT^mZ 
doiph;  St  Junes  in  Stoughton;  and  St  Paul  in 
Wellealey. 

Since  Easter  Sunday,  April  11,  ghie  has 
been  poured  in  the  locks  of  church  and  other 
parish  buildings  "by  persons  attempting  to  pro- 
test and/or  interfere  with  peaceful  pro  life  gath- 


N 


you 


.— .  WSMK "WheiP 

tfar  pariah  bmkhngs,  you  attack  the 

r--      T^-- J^Prtahioners  havta-very 
high  population  of  prochcace  people," 

Church  officials  said  the  pattern  of  vandal- 
ism was  only  recognized  this  week. 

churches  that  I  guess  it  must  be  one  group," 


eommuaities-  i» 
Stoughton  and  Ran 
vandalism  compiainta  fron» 
At  St  Ignatius  Church; 
fled  himself  as  Father  0* 
formed  Newton  police  by 
caulking  compound  had  bee 
on  May  8.  Police  did  not  co 
letter  yesterday. 


Benefits  at  Harvard 
to  cover  gay  partners 


<T 


£ 


By  Jordana  Hart 

GLOBE  STAFF 


Joining  a  handful  of  other  univer- 
sities, Harvard  University  will  soon 
extend  employee  health  benefits  to 
the  domestic  partners  of  homosexual 
faculty  and  staff  members. 

President  Neil  Rudenstine  said 
yesterday  that  he  endorsed  the  rec- 
ommendations, made  this  week  by  a 
faculty-staff  committee  that  has  ex- 
amined the  issue  of  health  benefits 
coverage  of  same-sex  partners  since 
last  fail. 

"The  committee  has  prepared  a 
commendably  thorough  and  persua- 
sive report,"  Rudenstine  said  in  a 
press  statement  UI  am  hopeful  that 
we  can  work  toward  prompt  imple- 
mentation." 

The  recommendation  could  go 
into  effect  as  soon  as  November,  the 
university's  next  benefit  election  pe- 
riod, according  university  spokes- 
man Peter  Costa. 

"This  extension  of  our  existing 
benefit  programs  is  consistent  with 
our  commitment  to  the  equitable 
treatment  of  gay  and  lesbian  mem- 
bers of  our  faculty  and  staff,"  said 
provost  Jerry  Green,  who  chaired 
the  13-member  committee  estab- 
lished by  Rudenstine  last  October. 

Harvard's  decision  came  as  a 
number  of  other  colleges  and  univer- 
sities, including  Stanford  and  the 
University  of  Chicago,  moved  earlier 
this  year  to  extend  full  coverage  to 
same-sex  couples.  A  few  corpora- 
tions and  municipalities  have  taken 
similar  action. 

A  number  of  academic  institu- 
tions, among  them  Columbia,  Brown, 


Georgia  State,  University  of  Colora- 
do, Bowdoin  and  Colby,  have  offered 
limited  benefits  to  same-sex  couples 
for  some  time. 

Under  Harvard's  new  program, 
health  and  dental  benefits  would  be 
offered  to  the  same-sex  domestic 
partners  of  faculty  and  staff  and 
their  dependents.  Harvard,  like  oth- 
er institutions,  defines  a  domestic 
partnership  as  "a  couple  in  a  com- 
mitted and  enduring  family  relation- 
ship similar  to  spouses,  but  who  are 
not  legally  married." 

"Now  the  central  relationships  of 
gays  and  lesbians  are  being  acknow- 
leged  and  supported  in  a  manner 
that  tells  us  that  we  are  valued  by 
Harvard  as  highly  as  our  straight 
peers,"  said  Jennie  Rathbun,  trea- 
surer of  the  Harvard  Union  of  Cleri- 
cal and  Technical  Workers. 

To  qualify,  a  couple  will  have  to 
register  as  a  partnership  in  Cam- 
bridge -  or  in  any  other  city  that  rec- 
ognizes same-sex  relationships,  such 
as  Seattle,  San  Francisco  or  New 
York  City  -  and  sign  a  Harvard  doc- 
ument affirming  their  mutual  finan- 
cial commitment  If  the  couple  sepa- 
rates, partners  may  retain  benefits 
for  up  to  18  months. 

In  yesterday's  press  statement 
the  university  said  it  was  unsure  how 
many  employees  would  take  advan- 
tage of  the  policy  shift  Based  on  a 
survey  of  organizations  that  already 
offer  such  benefits,  the  committee 
estimated  that  up  to  100  people 
would  alter  their  enrollments. 

At  Stanford,  the  cost  of  extend- 
ing the  benefits  was  estimated  at 
$100,000,  out  of  a  $24  million  annual 
health  care  budget 


3  are  arrested 
In  Andrew  Sq.  on 
weapons  charges 

Two  men  and  a  juvenile  were  ar- 
rested by  Boston  police  yesterday 
afternoon  on  weapons  charges  after 
«  argument  with  three  other  men  in 
Andrew  Square  in  South  Boston. 

When  ponce  arrived  in  Andrew 
JJJJ5  they  saw  the  occupants  of  s 
am  Honda  Civic  stopped  on  Boston 
street  arguing  with  three  men 
standing  on  the  street 

Police  said  some  of  the  occupants 
of  the  car  kept  getting  into  and  out 
of  the  vehicle  and  an  officer  discov- 
ered 24-year-old  Manuel  Goncahei 
of  Dorchester  had  a  "large  folding 
knife"  hidden  in  his  pants  in  the 
small  of  his  back. 

The  three  men  on  the  sidenik 
left  the  area  on  the  Massachuasta 
Bay  Transportation  Authority  Rad 
Line  before  they  could  be  questioned 
by  police. 

When  police  had  Goncahres'  com* 
panions  get  out  of  the  car  they  found 
a  32-cauber  pistol  and  additional 
folding  knives  in  the  car,  they  said 

Goncalves  of  Johnston  Road, 
Luis  Tavares,  19,  of  Callender  Street 
and  a  16-year-old  juvenile  from  Cal- 
lender Street  in  Dorchester  are 
scheduled  to  be  arraigned  today  in 
South  Boston  District  Court  police 
said.  No  injuries  were  reported  and 
police  said  the  motive  for  the  argu- 
ment was  not  clear  yesterday. 

Police  said  Tavares  was  the  own- 
er and  operator  of  the  car. 

JOHN  ELLEMENT 
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SLUE  CROSS  AND  3LUE  SHIELD  CF  MASSACHUSETTS  EXTENDS 
INSURANCE  COVERAGE  TC  EMPLOYEES  WITH  DOMESTIC  PARTNERS- 
FIRST  MAJOR  HEALTH  INSURER  TO  PROVIDE  BENEFITS  FOR  SAME 
SEX  AND  OPPOSITE  SEX   COUPLES  AND  THEIR  CHILDREN 

BOSTON —  Recognizing  the  value  of  its  diverse  and  changing 
workforce.  Slue  Cross  and  Blue  Shield  of  Massachusetts  announced 
^a,j  **»«■  it  is  offering  domestic  partner  coverage  to 


■cocay  that 
employees  beginning 


its 


January  1,  1994. 


An  employee's  domestic  partner  and  any  eligible  dependents 
will  receive  coverage  like  any  dependent  under  3lue  Cross  and  Blue 
Shield's  medical  and  dental  plans. 

Arthur  Banks,  Blue  Cross  and  Blue  Shield's  Senior  Vice 
President  for  Human  Resources,  said  that  domestic  partner  coverage 
is  emerging  as  an  important  benefit  for  employers.  "By  offering 
this  coverage,  Blue  Cross  and  Blue  Shield  is  demonstrating  to 
employees  that  we  are  committed  to  supporting  the  needs  of  a 
diverse  workforce.  Blue  Cross  and  Blue  Shield  wants  to  attract  and 
retain  the  best  people  to  our  company.  Progressive  benefits  such  as 
the  on-site  day  care  center  we  opened  in  September  and  domestic 
partner  coverage  make  it  easier  for  us  to  keep  valuable  employees, 
lower  turnover  and  recruitment  costs,  and  improve  employee 
satisfaction  and  morale,"  Banks  said. 


"There  was  no 
Shield  to  .add  this 


competitive  pressure  on  Blue  Cross  and  Blue 
benefit,  since  so  few  employers  and  no  major 


health  insurers  offer  it,"  he  added,  "We're  offering  domestic 
partner  coverage  now  because  it  establishes  equality  and  fairness 
in  our  benefits  package . " 

Banks  said  another  reason  Blue  Cross  and  Blue  Shield  decided 
to  offer  domestic  partner  coverage  is  its  experience  insuring  other 
companies  with  domestic  partner  coverage.  "In  the  past  two  years, 
we  found  that  this  benefit  was  net  administratively  complex  or 
costly.  Employers  and  insurance  consultants  have  found  the  claims 
experience  for  domestic  partners  has  been  the  same  as  for  married 
or  single  employees." 

-1- 


!i  Member  or  the  31ue  Cross  and  Blue  Snieid  Association,  an  Association  of  Indcpenl*ni  Blue  Cross  and  Blue  Shield 


PUl.: 


Recognising   that  confidentially  is   a   concern   for  all 

employees,   Banks   said   the   company  has   established   strict 

confidentiality  procedures  for  handling  of  enrollment  and  claims 
information. 

Locally,  Blue  Cross  and  3lue  Shield  of  Massachusetts  joins 
just  a  handful  of  businesses  and  municipalities  offering  domestic 
partner  coverage  to  same  sex  and  opposite  sex  couples.  Children's 
Hospital  and  the  cities  of  Boston  and  Cambridge  offer  domestic 
parggerjggvgsagfi  fca  ^ame  sex  and  opposite  sex  couples.  Domestic 
partner~coverage  at  MIT  is  offered  to  same  sex  couples  only.  Blue 
Cross  and  Blue  Shield  has  worked  with  these  employers  to  help  them 
establish  their  domestic  partner  coverage  plans. 

Outside  Massachusetts,  Ben  &  Jerry's,  Borland  and  Levi  Strauss 
are  among  the  employers  who  offer  domestic  coverage  similar  to  Blue 
Cross  and  Blue  Shield  of  Massachusetts .  Apple  Computer,  MCA,. 
Stanford  University  and  the  Cities  of  Berkeley,  San  Francisco  and 
Seattle  are  among  the  employers  who  offer  domestic  partner  coverage 
to  same  sex  couples  only,  ether  local  organizations  with  domestic 
partner  coverage  include  Lotus,  WGBK  and  the  Greater  Boston  Hotel 
Workers. 

Blue  Cross  and  Slue  Shield  of  Massachusetts  has  developed  a 
comprehensive  Diversity  Strategy  to  be  responsive  and  sensitive  to 
its  diverse  workforce  and  the  changing  business  environment.  Banks 
said  the  company  believes  its  diversity  gives  Blue  Cross  and  Blue 
Shield  a  competitive  advantage.  "We  understand  that  employee 
productivity  and  retention  is  inextricably  linked  to  our  ability  to 
provide  our  valued  employees  with  an  environment  that  supports 
individual  initiative,  fosters  multi-functional  teamwork  and 
recognizes  valuable  contributions  no  matter  where  or  from  whom  they 
come.  Since  many  families  today  do  not  fit  traditional  definitions, 
our  new  domestic  partner  ccverage  is  another  example  of  Blue  Cross 
and  Blue  Shield's  commitment  to  appreciating  and,  indeed 
celebrating  diversity." 

Banks  said  Blue  Cross  and  Blue  Shield  of  Massachusetts  intends 
to  remain  at  the  forefront  of  employee  benefit  development.  "When 
we're  recruiting  potential  employees  locally  and  nationally,  we 
want  them  to  recognize  the  name  Blue  Cross  and  Blue  Shield  of 
Massachusetts,  and  say,  'That's  where  I  want  to  work.'" 
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of  said  chapter,  and  only  for  purposes  of  continuation  of  insurance  coverages 
granted  herein,  may  be  granted  a  leave  of  absence  by  the  appointing  authority 
for  reasons  of  illness  of  such  person  provided  that  the  person  agrees  in 
writing  to  return  to  an  active  working  status  at  the  conclusion  of  such  leave  of 
absence  in  the  same  or  similar  position.  Any  such  illness  shall  be  evidenced 
by  a  certificate  as  prescribed  by  the  commission  of  a  registered  physician 
approved  by  the  commission.  The  appointing  authority  may  extend  such 
leave  of  absence  from  month  to  month  subject  to  concurrence  by  the  commis- 
sion as  to  the  continuation  of  the  person's  insurance  coverages.  Such  a  leave 
of  absence  in  the  case  of  employment  subject  to  said  chapter  thirty-one  shall 
not  be  deemed  to  confer  on  the  person  any  civil  service  rights  which  the 
person  did  not  hold  when  said  leave  of  absence  was  granted;  and  no  person 
whose  name  is  on  an  eligible  civil  service  list  for  said  position  shall  lose  any 
rights  to  appointment  to  said  position. 

(c)  "Employer",  the  commonwealth  of  Massachusetts. 

(d)  "Dependents",  an  employee's  spouse,  his  unmarried  children  under 
nineteen  years  of  age,  and  any  child  nineteen  years  of  age  or  over  who  is 
mentally  or  physically  incapable  of  earning  his  own  living,  provided  that  an 
additional  premium  is  paid  for  the  coverage  of  such  handicapped  child.  Said 
definition  shall  also  include  an  unmarried  child,  nineteen  years  of  age  or 
over,  who  is  a  full-time  student  in  an  educational  or  vocational  institution  and 
whose  program  of  education  has  not  been  substantially  interrupted  by  full- 
time  employment,  excluding  service  in  the  armed  forces.  The  standards  for 
such  full-time  instruction  and  the  time  required  to  complete  such  program  of 
education  shall  be  determined  by  the  commission.  Contributions  toward  the 
total  monthly  premium  or  rate  applicable  to  the  health  insurance  coverage  for 
a  full-time  student  shall  be  as  provided  for  in  section  eight,  but  such  contribu- 
tion shall  cease  upon  the  student's  attainment  of  age  twenty-four  or  the 
following  June  thirtieth  of  the  year  in  which  the  student  attains  said  age; 
however,  at  the  option  of  the  employee,  such  coverage  may  be  continued 
beyond  said  age  or  date  provided  that  the  total  monthly  premium  or  rate  is 
paid  in  full  by  the  employee  and  the  method  of  payment  by  the  active  or 
retired  employee  shall  be  as  determined  by  the  commission.  Said  definition 
shall  further  include  the  parents  of  an  employee,  or  an  employee  who  retired 
on  or  after  January  first,  nineteen  hundred  and  fifty-six,  who  are  dependent 
upon  him  for  over  one  half  of  their  annual  maintenance  and  support,  proof  of 
which  shall  be  furnished  to  the  satisfaction* of  the  commission  upon  its 
request    The  commission  shall  establish  a  separate  schedule  of  hospital, 

medical,  dental  and  other  health  insurance  benefits  for  dependent 
and  the  claim  experience  applicable  thereto  shall  be  maintained 
from  the  schedule  of  hospital,  surgical,  medical,  dental  and  other 
health  insurance  benefits-  and  claim  experience  applicable  to  employees  in; 
surafc  hereunder.  Payment  of  the  premium  applicable  to  the  schedule  of 
hospital,  surgical,  medical,  dental  and  other  health  insurance  benefits  for 
dependent  parents  shall  be  made  to  the  commission  without  contribution  by 
the  commonwealth.  Any  person  who  fraudulently  claims  to  furnish  over  one 
half  of  the  maintenance  and  support  of  a  dependent  parent  which  claim 
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Employer  Health  Coverage 

for  Domestic  Partners — 

Identifying  the  Issues 

Linda  M.  Laarman 

Several  well-known  companies  now  offer  employees  the  opportunity 
to  provide  health  coverage  to  gay,  lesbian,  or  opposite-sex  domestic 
partners,  and  others  are  considering  doing  so.  This  article  examines 
the  practical,  tax,  and  other  legal  issues  that  employers  need  to 
consider  as  they  make  decisions  about  this  benefit.  Issues  include  the 
criteria  that  employees  and  their  domestic  partners  must  meet  in  order 
for  coverage  to  be  available,  the  cost  of  coverage,  and  how  coverage 
is  taxed  in  different  situations. 


I  v 


For  several  years,  gay  and  lesbian  rights  advocates,  several  unions, 
and  other  organizations  such  as  the  American  Civil  Liberties  Union 
(ACLU)  have  actively  supported  the  extension  of  health  and  other 
benefits  coverage  to  domestic  partners.1  And  a  growing  number  of 
private-sector  employers — Viacom,  MCA,  Levi  Strauss  &  Co.,  and  Lotus 
Development  Corporation,  to  name  a  few — have  joined  a  similarly 
growing  number  of  public-sector  employers  in  offering  such  health 
plan  coverage.  This  trend  is  likely  to  continue  unless  there  is  a  radical 
shift  on  a  national  level  in  the  source  and  cost  of  employee  health  plan 
coverage. 

This  article  explores  a  number  of  the  issues  involved  in  extending 
employer-sponsored  health  coverage  to  domestic  partners. 

THE  ORIGINS  OF  DOMESTIC  PARTNER  COVERAGE 

Domestic  partner  coverage  at  the  private-sector  level  is  generally 
perceived  as  an  outgrowth  of  such  coverage  at  the  governmental 
employer  level.2  For  example,  the  cities  of  Berkeley  and  West 
Hollywood,  California,  have  made  domestic  partner  coverage  avail- 
able since  1985.  A  large  number  of  other  California  and  West  Coast 
governments,  together  with  several  governments  elsewhere,  now  also 
make  it  available. 

In  some  cases,  the  availability  of  domestic  partner  health  plan 
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coverage  from  these  governmental  employers  has  been  coupled  with, 
or  preceded  by,  laws  that  extend  other  rights  to  domestic  partners.  For 
example,  some  cities  now  allow  individuals  to  register  as  domestic 
partners  and  thereby  create  certain  legal  support  obligations  (for 
example,  for  shelter  and  food)  between  them.  In  addition,  most  states 
prohibit  discrimination  on  the  basis  of  marital  status,  and  a  few  states 
and  several  local  governments  prohibit  discrimination  on  the  basis  of 
sexual  orientation.  (There  is  no  such  federal  law.) 

However,  although  a  survey  of  all  possibly  applicable  state  and 
local  laws  has  not  been  made  for  purposes  of  this  article,  there  do  not 
appear  to  be  any  laws  requiring  private  sector  employers  to  extend 
benefits  coverage  to  domestic  partners.  Moreover,  few — if  any — laws 
encourage  private-sector  employers  to  cover  domestic  partners 
through  tax  or  other  incentives.3 

Similarly,  to  date,  there  have  been  no  far-reaching  court  decisions 
holding  that  domestic  partners  are  entitled  to  employee  benefits.  Two 
pending  cases  may  have  somewhat  of  an  impact,  however.  In  Gay 
Teachers  Association  v.  New  York  City  Board  of  Education,  the  plain- 
tiffs are  arguing  that,  based  on  a  New  York  City  ordinance  and  school 
board  policy,  health  benefits  should  be  granted  to  domestic  partners 
of  gay  and  lesbian  teachers.  In  Rovira  v.  AT&T,  the  domestic  partner 
of  a  deceased  employee  is  arguing  that  certain  sickness  and  death 
benefits  should  have  been  received  by  her.4 


WHY  OFFER  DOMESTIC  PARTNER  COVERAGE? 

There  are  several,  interrelated  reasons  why  employers  have  been 
persuaded,  or  have  acknowledged  on  their  own,  that  health  and  other 
benefits  coverage  should  be  extended  to  domestic  partners. 

The  first  is  societal.  Compared  to  decades  past,  it  is  now  both  more 
common  and  more  acceptable  for  unmarried  individuals  to  be  in- 
volved in  relationships  akin  to  that  of  a  family  (involving  children,  in 
many  cases).  This  is  true  for  both  heterosexuals  and  homosexuals.  (It 
should  be  noted,  however,  that  homosexual  couples  are  not  allowed 
in  any  state  to  legally  marry  or  to  be  recognized  as  common-law 
spouses.) 

Second,  there  is  greater  recognition  of  the  fact  that  family-type  units 
composed  of  domestic  partners  and  their  children  have  not  typically 
been  able  to  enjoy  the  package  of  employee  benefits  provided  to 
traditional  families.  In  addition  to  health  benefits,  pension  plans 
typically  provide  benefits  to  spouses,  and  sometimes  children,  that  are 
not  available  to  beneficiaries  unrelated  to  employees.  Special  life  and 
other  types  of  insurance  may  be  provided  to  spouses  and  children. 
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Family  and  bereavement  leave  may  be  available  when  a  traditional 
family  member  is  sick  or  has  died  but  not  when  a  nontraditional  family 
member  is  involved.  Travel  and  moving  expenses  may  be  subsidized 
for  a  traditional  family  member  but  not  for  others. 

Third,  the  value  of  employee  benefits  keeps  growing.  Benefits 
make  up  an  increasingly  large  share  of  an  employee's  total  pay.  Most 
larger  employers  have  to  offer  an  attractive  benefits  package  to 
compete  for  quality  employees. 

Finally,  employers  have  become  more  accepting,  if  not  outright 
advocates,  of  the  concepts  of  diversity  among,  and  civil  rights  for, 
employees.  Many  employers  that  now  make  employee  benefits 
available  to  domestic  partners  have  preceded  or  coupled  such  avail- 
ability with  a  policy  granting  equal  employment  opportunity  to,  and 
prohibiting  discrimination  against,  individuals,  regardless  of  marital 
status  or  sexual  orientation. 

DETERRENTS  TO  COVERAGE 

By  far,  the  biggest  deterrent  for  employers  with  respect  to  the 
extension  of  health  plan  coverage  to  domestic  partners  is  cost. 
Although  some  employers  have  expanded  their  leave,  travel,  and 
relocation  expense  policies  and  other  "minor"  employee  benefits  to 
cover  domestic  partners,  a  smaller  number  have  extended  health  and 
pension  benefits,  because  of  concern  that  these  benefits  would  be  too 
costly.  Insurance  companies  and  health  maintenance  organizations 
(HMOs)  also  have  been  reluctant  to  become  involved  in  providing 
health  benefits  to  domestic  partners  because  of  cost  issues. 

Cost  issues  center  around  two  related  concerns.  The  first  is  that 
employees  will  abuse  the  option  of  domestic  partner  coverage  by 
portraying  a  sick  friend  to  be  a  domestic  partner,  even  though  the 
relationship  between  the  employee  and  the  friend  is  not  equivalent  to 
that  of  spouses.  Concerns  about  such  "adverse  selection"  or  "fraud"  are 
considered  unfounded  by  domestic  partner  benefits  advocates,  how- 
ever. They  arguethat  employers  that  have  already  extended  coverage 
to  domestic  partners  have  reported  no  cases  of  abuse  and,  further,  that 
when  concerns  about  fraud  extend  to  gay  and  lesbian  partners,  the 
social  stigma  attached  to  homosexuality  makes  homosexual  "mar- 
riages of  convenience"  unlikely.5 

In  addition,  employers  can,  and  typically  have,  addressed  these 
concerns  by  requiring  the  employee  and  domestic  partner  to  certify  to 
certain  facts — for  example,  that  they  have  lived  together  for  some 
period  of  time  and  intend  to  continue  living  together  indefinitely,  that 
they  own  property  in  common,  and  that  they  view  their  relationship 
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as  equivalent  to  that  of  spouses.  If  the  ndividuals  reside  in  a 
municipality  that  allows  domestic  partners  to  register  as  such,  certifi- 
cation might  be  tied  into  the  conditions  for  registration.  Employers  also 
may  prohibit  an  employee  from  enrolling  a  second  domestic  partner 
for  a  certain  period  of  time  after  the  employee  has  been  "divorced" 
from  a  first  domestic  partner. 

The  second  concern  about  cost  involves  AIDS.  Employers  and 
insurance  companies  are  concerned  that  if  gay  employees  are  allowed 
to  cover  their  partners,  the  plan  will  be  covering  more  individuals  with 
the  potential  of  contracting  AIDS,  an  expensive  disease.  Critics  argue, 
however,  that  the  cost  of  other  treatments — for  heart  disease,  cancer, 
and  the  birth  of  a  child,  for  example — may  be  equal  to  or  more 
expensive  than  that  of  treating  AIDS,  even  if  measured  from  the  point 
at  which  an  individual  is  diagnosed  as  HIV-infected.  Further,  they  say, 
lesbian  partners,  who  may  avail  themselves  of  domestic  partner 
benefits  in  the  same  or  greater  numbers  than  gay  male  partners,  are  at 
very  low  risk  when  it  comes  to  AIDS.  And  heterosexual  domestic 
partners  have  the  same  risk  as  heterosexual  married  couples. 

Notwithstanding  these  arguments  against  the  AIDS  cost  issue, 
insurance  companies  and  HMOs  continue  to  be  conservative.  Some 
have  been  willing  to  provide  benefits  for  domestic  partners,  but  only 
in  exchange  for  a  surcharge  to  premiums.  In  some  instances  these 
surcharges  have  been  dropped  after  a  few  years  of  experience  with 
domestic  partner  coverage,  and  costs  proved  lower  than  expected.6 

Larger  employers,  which  tend  to  self-insure  and  to  have  a  greater 
number  of  employees  among  whom  risks  are  spread  and  thus  are 
better  prepared  for  the  occasional  catastrophic  risk,  are  likely  to  be 
somewhat  less  concerned  about  cost  than  smaller  employers.  Larger 
employers  that  offer  domestic  partner  coverage  may,  nevertheless, 
have  a  problem  obtaining  stop-loss,  minimum  premium,  or  other 
"excess"  coverage  (i.e.,  any  type  of  true  insurance  coverage  above  the 
amount  that  is  self-insured  by  the  employer)  or  in  obtaining  coverage 
under  HMOs,  at  least  without  a  surcharge.  For  these  reasons,  larger 
employers  that  offer  employees  with  traditional  families  a  choice 
among  a  variety  of  health  plan  options  (for  example,  a  self-insured 
indemnity  plan  and  two  HMOs)  sometimes  have  limited  domestic 
partners'  choices  to  only  those  one  or  two  options  in  which  problems 
with  an  excess  coverage  insurer  or  HMO  can  be  mitigated. 

Smaller  employers,  which  historically  have  not  self-insured  but 
instead  have  purchased  health  coverage  from  an  insurer,  have  a  more 
difficult  time  than  larger  employers  in  providing  domestic  partner 
benefits,  because  of  insurers'  cost  concerns.  A  related  issue  is  that 
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insurers  often  engage  in  individual  underwriting  (assessing  the  health 
risk  of  each  potentially  insurable  individual)  in  issuing  insurance  to 
smaller  employers.  This  practice  could  result  in  a  rejection  of  coverage 
for  an  individual  domestic  partner  or  for  the  entire  group.  Sometimes, 
smaller  employers  that  have  been  unable  to  cover  domestic  partners 
under  their  group  insurance  policies  for  these  reasons  have  allowed 
domestic  partners  to  buy  individual  policies,  with  the  employer  then 
subsidizing  the  cost. 

It  is  possible  that  long-term  experience  will  replicate  what  appears 
to  be  short-term  experience  so  that,  in  a  few  years,  employers, 
insurance  companies,  and  HMOs  will  be  comfortable  that  the  cost  of 
coverage  for  domestic  partners  is  no  more  than  the  cost  for  traditional 
families.  In  addition,  two  other  factors  tied  in  with  the  possibility  of 
national  health  reform  may  lessen  concerns.  The  first,  which  generally 
will  affect  small  employers  more  than  large  ones,  is  the  prospect  of 
buying  pools,  under  which  a  number  of  employers  will  be  able  to 
collectively  purchase  insurance.  The  greater  number  of  individuals  in 
the  pool  will  decrease  risk  volatility  and,  therefore,  perhaps  the  cost 
of  coverage.  The  second,  which  could  affect  both  large  and  small 
employers,  but  is  likely  to  have  a  greater  impact  on  small  employers, 
is  the  prospect  that  individual  underwriting  will  be  prohibited  for 
group  insurance  and  that  "community  rating"  (a  type  of  experience- 
rating  that  takes  into  account  all  individuals  in  a  buying  pool  or  even 
larger  group)  will  be  required. 

Beyond  cost  issues,  the  major  deterrent  to  domestic  partner 
coverage  is  a  concern  about  backlash.  The  fear  is  that  shareholders  may 
sell  their  stock  or  raise  problems  at  shareholder  meetings  or  in  proxy 
voting,  that  customers  may  boycott  the  employer's  products  (although 
some  employers  that  have  extended  health  coverage  to  domestic 
partners  have  reported  the  opposite  reaction),  and  that  employees  may 
vocalize  concerns  about  their  health  plan  costs  going  up  because  of 
domestic  partner  coverage.  An  employer  considering  domestic  partner 
coverage  should  analyze  how  genuine  these  concerns  are  and  consider 
the  public-  and  employee-relations  campaigns  it  could  mount  to  avoid 
problems. 


TAX  ISSUES 

The  IRS  has  not  addressed  the  tax  treatment  of  domestic  partner 
health  benefits  in  regulations,  a  revenue  ruling,  or  other  publication  of 
general  application.  It  has,  however,  issued  at  least  four  private  letter 
rulings  that  address  the  subject  (9034048  and  9111018  [the  second 
ruling  supplemented  the  first];  9109060;  and  9231062). 


Employee  Relations  L.  IJVol.  18,  No.  4/Spring  1993 


571 


Linda  M.  Laarman 


Based  on  the  Internal  Revenue  Code  and  the  IRS  private  letter 
rulings,  in  general: 

•  If  the  employee  and  domestic  partner  are  considered 
common-law  spouses  under  state  law7  (but  remember,  gay 
and  lesbian  partners  are  not  entitled  to  recognition  as 
common-law  or  legal  spouses  in  any  jurisdiction),  the 
domestic  partner  will  be  treated  as  a  spouse  for  tax 
purposes,8  and  neither  the  employee  nor  the  domestic 
partner  will  be  taxed  on  the  employer-provided  coverage 
nor  on  reimbursements  from  the  plan. 

•  If  the  domestic  partner  resides  with  the  employee,  receives 
at  least  half  of  his  or  her  support  from  the  employee,  and 
their  relationship  is  not  illegal  under  local  law,  the  domestic 
partner  will  qualify  as  a  "dependent"  and  neither  the 
employee  nor  the  domestic  partner  will  be  taxable  on 
coverage  or  reimbursements.  In  any  other  situation,  how- 
ever, the  employee  will  be  taxed  on  the  fair  market  value 
of  the  employer-provided  coverage  provided  to  the  do- 
mestic partner  (generally,  the  fair  market  value  of  group 
coverage),  but  reimbursements  from  the  plan  will  be  tax- 
free. 

•  To  the  extent  that  coverage  is  taxable,  it  also  will  be  treated 
as  wages  subject  to  withholding  for  income  tax  and  Federal 
Insurance  Contributions  Act  (FICA)  purposes;  further,  the 
employer  will  be  required  to  pay  Federal  Unemployment 
Tax  Act  (FUTA)  taxes  with  respect  to  such  wages. 

The  following  is  a  detailed  analysis  of  these  tax  issues. 

Taxability  of  Coverage 

Under  Section  106  of  the  Internal  Revenue  Code  and  Section  1.106- 
1  of  the  income  tax  regulations,  the  value  of  employer-provided  health 
plan  coverage  is  excludable  from  an  employee's  income  when  such 
coverage  is  for  the  employee,  the  employee's  spouse,  or  the 
employee's  dependents,  as  defined  in  the  Code. 

Code  Section  152(a)  sets  forth  a  threshold  requirement  that  to  be 
a  "dependent,"  at  least  half  an  individual's  support  for  a  calendar  year 
must  be  received  from  the  taxpayer  (employee).  Paragraphs  (1) 
through  (8)  of  Section  152(a)  include  within  the  definition  of  "depen- 
dent" children  and  various  other  individuals  tied  to  an  employee  in 
traditional  family  relationships,  but,  typically,  a  domestic  partner 
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would  not  qualify  under  any  of  these  paragraphs.  Paragraph  (9), 
however,  includes  as  a  dependent  an  individual  who  (1)  meets  the 
threshold  support  requirement,  (2)  for  the  taxable  year  of  the  em- 
ployee, has  as  his  or  her  principal  place  of  abode  the  home  of  the 
taxpayer,  and  (3)  is  a  member  of  the  taxpayer's  household.  Subsection 
(bX5)  provides  that  an  individual  is  not  a  "member  of  the  taxpayers 
household"  if  at  any  time  during  the  taxable  year  of  the  taxpayer,  the 
relationship  between  such  individual  and  the  taxpayer  is  in  violation 
of  local  law. 

This  means  that  if  the  domestic  partner  of  an  employee  qualifies 
as  a  "spouse"  in  a  common-law  marriage  jurisdiction,  employer- 
provided  coverage  is  excludable  under  the  Code.  If  the  domestic 
partner  does  not  so  qualify,  the  issue  is  whether  he  or  she  is  a 
"dependent"  under  Section  152  and,  under  that  section,  the  critical 
issues  are  the  support  test  and  whether  the  relationship  is  legal  under 
local  law.  Thus,  for  example,  if  the  domestic  partner  works  and  is 
responsible  for  his  or  her  own  support,  he  or  she  would  not  qualify. 
Further,  if  state  law  prohibits  cohabitation  between  unmarried  part- 
ners, the  domestic  partner  also  would  not  qualify. 

In  those  cases,  the  employee  will  be  taxed  on  the  value  of  the 
employer-provided  coverage  pursuant  to  Section  6l  of  the  Code  and 
Section  1.61-21  of  the  regulations,  relating  to  taxable  fringe  benefits. 
Under  Section  1.6l-21(bXD,  an  employee  must  include  in  gross 
income  the  amount  by  which  the  fair  market  value  of  the  fringe  benefit 
exceeds  the  amount,  if  any,  paid  for  the  benefit  by  the  employee  (in 
the  case  of  health  plan  coverage,  after-tax  employee  premiums)  and 
the  amount,  if  any,  specifically  excluded  from  income  under  any  other 
Code  section  (which  is  inapplicable  here).  Under  Section  1.61- 
21(bX2),  fair  market  value  is  determined  on  the  basis  of  all  of  the  facts 
and  circumstances. 

It  is  important  to  note  in  this  connection  that  in  the  first  private  letter 
ruling  on  domestic  partner  coverage  (9034048),  the  IRS  ruled  that  such  fair 
market  value  should  be  determined  according  to  individual  policy  rates, 
even  though  the  plan  involved  was  a  group  plan.  In  private  letter  ruling 
91 1 1018,  however,  the  IRS  reversed  that  position  and  ruled  that  fair  market 
value  should  be  determined  according  to  group  rates.  The  IRS  also  has 
held  that  group  rates  are  the  applicable  measure  in  the  two  other  private 
letter  rulings  on  domestic  partner  coverage.9  However,  the  IRS  has  not 
elaborated  in  the  rulings  or  elsewhere  on  how  to  determine  the  fair  market 
value  of  group  coverage,  other  than  to  say  that  such  value  may  be 
substantially  less  or  more  than  the  fair  market  value  of  individual  coverage 
or  the  subjective  value  of  the  coverage  to  the  employee.10 
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Despite  the  absence  of  clear  IRS  guidance,  employers  that  offer 
domestic  partner  coverage  need  to  establish  a  reasonable  method  to 
arrive  at  fair  market  value  in  order  to  properly  withhold  and  report. 
They  may  have  to  develop  some  type  of  composite  rate,  determined 
by  looking  at  claims  experience  and  dividing  by  the  number  of 
individuals  in  the  group  (and  then  perhaps  further  breaking  down  the 
rate  into,  for  example,  an  adult  rate  and  a  child  rate). 

One  issue  that  arises  is  whether,  if  the  actual  rate  structure  under 
a  plan  does  not  vary  in  direct  correlation  with  the  number  of  family 
members  covered,  fair  market  value  can  be  determined  along  the  lines 
of  the  actual  rate  structure.  The  answer  is  probably  not,  although  this 
is  not  entirely  clear.  To  take  a  simplistic  example,  assume  that  a  plan 
is  fully  insured  and  there  is  a  two-tiered  premium  structure  under 
which  one  rate  is  charged  for  employee-only  coverage  and  another 
rate  is  charged  for  employee-plus-family  coverage,  regardless  of  the 
number  of  family  members  insured.  Assume  that  an  employee  already 
covers  his  child  and  now  wishes  to  add  a  domestic  partner.  Even 
though  such  an  addition  would  not  cost  the  employer  any  more,  the 
employer  probably  cannot  assume  that,  for  this  reason,  the  employee 
has  no  taxable  income  on  account  of  the  coverage  of  the  domestic 
partner. 

Taxability  of  Reimbursements 

Under  Section  105(b)  of  the  Code,  reimbursements  for  medical 
expenses  from  an  employer-sponsored  health  plan  are  excludable  from 
an  employee's  income  if  the  expenses  relate  to  medical  care  of  the 
employee,  the  employee's  spouse,  or  the  employee's  dependents,  as 
defined  in  Section  152  of  the  Code.  Thus,  here  again,  unless  the  domestic 
partner  is  a  common-law  spouse  or  satisfies  the  definition  of  "dependent" 
in  Section  152(aX9),  reimbursements  will  not  be  excludable. 

Section  104(aX3)  is  an  alternative  basis  for  exclusion,  however. 
That  section  provides  an  exclusion  for  health  plan  reimbursements  to 
the  extent  that  the  employee  previously  was  taxed  on  employer 
contributions  used  to  provide  health  plan  coverage.  Because  an 
employee  with  a  domestic  partner  who  does  not  qualify  as  a  spouse 
or  dependent  already  has  been  taxed  on  the  value  of  employer- 
provided  coverage  pursuant  to  Code  Section  6l,  the  reimbursements 
are  excludable. 


Withholding 

Private  letter  ruling  9109060  considers  the  issue  of  withholding  on 
the  value  of  employer-provided  domestic  partner  coverage  when  the 
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domestic  partner  was  neither  a  spouse  nor  a  dependent.  Just  as  such 
coverage  was  held  to  be  income  under  Section  61  of  the  Code,  it  was 
held  to  be  "wages"  subject  to  income  tax  and  FICA  withholding.  (FUTA 
was  not  an  issue  in  this  ruling  because  the  employer  was  a  county,  but 
it  would  have  to  be  paid  in  the  case  of  a  private-sector  employer.) 

Domestic  Partner's  Children 

Sometimes,  an  employee  may  live  with  a  domestic  partner  and  the 
domestic  partner's  children  who  are  not  related  to  the  employee,  by 
blood,  legal  adoption,  or  other  traditional  means.  If  such  a  child  is 
covered  in  the  employee's  health  plan,  the  tax  analysis  is  comparable 
to  that  applicable  to  coverage  of  the  domestic  partner — that  is,  the 
results  depend  on  whether  a  particular  child  is  a  "dependent"  within 
the  meaning  of  Section  152  of  the  Code.  If  so,  the  value  of  employer- 
provided  coverage  is  excludable  under  Section  106  of  the  Code,  and 
reimbursements  are  excludable  under  Section  105(b)  of  the  Code.  If 
not,  the  value  of  employer-provided  coverage  is  taxable  under  Section 
6l  of  the  Code,  but  the  reimbursements  are  still  excludable  under 
Section  104(aX3)  of  the  Code." 


Cafeteria  Plan  Coverage 

Employers  often  provide  health  plan  coverage  through  a  cafeteria 
plan  (flexible  benefits  plan)  described  in  Section  125  of  the  Code  under 
which  an  employee  may  choose  among  certain  "qualified  benefits," 
including  health  plan  benefits  and  cash.  If  the  plan  is  properly 
structured,  an  employee  in  such  an  arrangement  can  exclude  the  value 
of  the  benefits  he  or  she  receives  from  income.  Sometimes,  such  plans 
provide  only  for  "premium  conversion,"  an  arrangement  that  allows  an 
employee  to  pay  for  premiums  to  the  health  plan  on  a  pretax  basis.  In 
other  instances,  there  is  a  "flexible  spending  account"  that  allows  an 
employee  to  pay  for  medical  expenses  that  are  not  covered  by  the  basic 
health  plan,  but  that  qualify  as  medical  expenses  under  Section  213  of 
the  Code  (for  example,  deductibles  and  copayments  under  the  basic 
plan,  eyeglasses  not  covered  by  the  plan)  from  pretax  dollars. 

The  IRS  has  not  ruled  on  issues  regarding  cafeteria  plans  and 
domestic  partners  (and  presumably  will  not  rule  until  there  are  final 
regulations  under  Section  125).  However,  based  on  informal  conversa- 
tions with  an  IRS  representative,  it  appears  that,  although  there  are 
several  questions,  there  are  not  in  fact  any  major  problems  related  to 
coverage  of  a  domestic  partner  in  a  cafeteria  plan. 

The  first  question  is  the  fundamental  one:  May  domestic  panner 
coverage  be  provided  in  a  cafeteria  plan  at  all?  This  question  arises  from 
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die  feet  that  if  the  domestic  partner  is  not  a  spouse  or  dependent,  the 
health  coverage  provided  is  not  a  "qualified  benefit.""  However  the 
fact  that  the  coverage  is  taxable  under  Section  61  of  the  Code  makes 
it  cash  pursuant  to  Section  1.125-2,  Q/A-4(b)  of  the  proposed 
regulations.  Thus,  it  is  acceptable  to  provide  domestic  partner  coverage 
in  a  cafeteria  plan.  6 

Second,  may  a  flexible  spending  account  be  used  to  reimburse  a 
domestic  partner's  medical  expenses?  This  question  arises  because  of 
die  requirement  under  proposed  regulations  Section  1.125-2,  Q/A- 
7(bX4)  that  the  expenses  qualify  for  deductibility  under  Section  213  of 
the  Code.  Section  213  not  only  limits  the  type  of  deductible  expenses 
for  example,  expenses  for  cosmetic  surgery  do  not  qualify),  but  also 
limits  the  individuals  on  whose  behalf  expenses  can  be  deducted  to  the 
employee  and  the  employee's  spouse  and  dependents  as  defined  in 
i>eaion  152.  Based  on  informal  conversations  with  the  IRS  represen- 
tative, however,  the  Section   125  regulations  should  be  read  as 
incorporating  the  Section  213  limitation  on  types  of  expenses  only  and 
not  those  on  qualifying  individuals.   Thus,   a  domestic  partner's 
expenses  could  be  reimbursed. 

Third,  what  if  an  employer  does  not  cover  domestic  partners  under 
its  own  plan  but  wants  to  offer  employees  the  option  of  buying 
individual  policies  for  domestic  partners  through  a  flexible  spending 
account'  This  could  not  be  done,  because  proposed  regulations 
Section  1.125-2,  Q/A-7(bX4)  prohibits  the  use  of  flexible  spending 
accounts  to  purchase  other  health  coverage. 

Finally,  is  a  domestic  partner  a  "family'*  member  for  purposes  of  the 
change  in  family  status  rules  under  the  proposed  regulations  Section 
1 .  125-2,  Q/A-6(c)?  In  order  to  prevent  manipulation  of  the  tax  -ules  the 
regulations  limit  the  situations  in  which  changes  in  cafeteria  plan 
coverage  elections  involving  pretax  benefits  may  be  made    One 
situation  in  which  changes  are  permissible  is  a  change  in  family  status- 
examples  in  the  regulations  include  an  employee's  marriage  or  divorce 
and  the  termination  or  commencement  of  employment  of  a  spouse. 
The  regulations  only  contemplate  changes  involving  the  employee  a 
spouse,  and  dependents,  however,  and  the  term  "dependent"  is  not 
defined  for  this  purpose.  Although  one  might  infer  that  "dependent- 
should  have  the  meaning  set  forth  in  Section  152  of  the  Code,  informal 
conversations  with  the  IRS  representative  indicate  that  the  IRS  might 
take  a  more  liberal  view  and  consider  changes  involving  domestic 
partners  to  be  changes  that  would  allow  an  employee  to  modify  his  or 
her  cafeteria  plan  election. 

An  alternative  way  of  analyzing  the  change  in  family  status 
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question  is  that,  in  most  cases,  there  should  not  be  an  actual  problem. 
Because  the  domestic  partner  either  will  qualify  as  a  spouse  or 
dependent  or,  if  not,  his  or  her  coverage  will  be  provided  after  tax 
pursuant  to  Code  Section  61,  there  will  seldom  be  a  potential  for  the 
manipulation  problems  that  the  change  in  family  status  rules  was 
intended  to  avoid. 


COBRA 

COBRA  requires  that  employers  offer  employees  and  "qualified 
beneficiaries"  the  option  of  continuing  their  health  plan  coverage. 
Failure  to  satisfy  the  rules  results  in  an  excise  tax.  (ERISA  Sections  601 
through  608  contain  similar  requirements.)  These  requirements  com- 
monly are  known  as  "COBRA."  Under  COBRA,  only  spouses  and 
dependent  children  are  considered  "qualified  beneficiaries."  There- 
fore, an  employer  may,  but  is  not  required  to,  extend  COBRA 
continuation  rights  to  domestic  partners. 

OTHER  LEGAL  ISSUES 

There  are  several  nontax-related  legal  issues  that  attach  to  the 
provision  of  health  coverage  to  domestic  partners.  For  instance,  is  a 
disabled  domestic  partner  entitled  to  health  plan  coverage  under 
disability  rights  laws?  Probably  not.  The  Americans  with  Disabilities  Act 
(ADA),  and  various  state  laws,  prohibit  discrimination  against  an 
employee,  whether  disabled  or  not,  on  the  basis  of  his  or  her 
association  with  a  person  with  a  disability.  The  ADA  rule  is  yet  to  be 
tested  but  probably  does  not  require  that  coverage  be  extended  to 
disabled  domestic  partners.  Under  the  ADA,  however,  once  coverage 
is  provided  the  employer  cannot  discriminate  against  the  dependent; 
the  theory  under  the  ADA  is  that  discrimination  against  a  dependent 
is  oUscrimination  against  the  employee.  Thus,  it  is  possible  (although 
perhaps  not  likely)  that  an  ADA  issue  could  be  raised  if  the  employer 
offers  employees  with  traditional  families  a  choice  of,  for  example, 
three  coverage  options  (e.g.,  a  self-insured  indemnity  plan  and  two 
HMOs)  but  limits  the  options  available  for  domestic  partners. 

Another  issue  involves  state  insurance  continuation  and  conver- 
sion laws.  Where  a  plan  is  insured  such  that  state  insurance  laws  are 
not  preempted  by  Section  514  of  ERISA,  employers  may  be  required 
by  state  law  to  give  employees  and  other  individuals  whose  group 
health  insurance  coverage  otherwise  would  terminate  the  option  of 
continuing  group  coverage  or  converting  to  individual  coverage. 
These  requirements,  where  applicable,  apply  in  addition  to,  not  in  lieu 
of,  federal  COBRA  rights.  Although  a  survey  has  not  been  made  for 
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purposes  of  this  article,  an  employer  considering  domestic  partner 
coverage  should  check  applicable  state  laws. 

One  concern  occasionally  raised  about  domestic  partner  coverage 
is  that  the  employer  may  somehow  be  "aiding  and  abetting"  under  local 
laws  that  prohibit  cohabitation  among  domestic  partners.  Obviously, 
applicable  laws  should  be  checked  as  to  this  point,  but  there  do  not 
appear  to  be  any  instances  in  which  employers  have  been  found  liable 
under  cohabitation  statutes. 

Another  issue  sometimes  raised  relates  to  "palimony" — that  is, 
whether  covering  a  domestic  partner  in  an  employee's  health  plan  or 
requiring  the  employee  and  domestic  partner  to  certify  to  certain  facts 
regarding  their  relationship  could  create  any  unintended  legal  conse- 
quences for  the  employee  and  domestic  partner.  An  employer  may 
wish  to  assist  its  employees  in  researching  this  question  under 
applicable  state  or  municipal  laws,  but  this  clearly  is  more  of  a  concern 
for  employees  and  their  domestic  partners  than  it  is  for  employers. 

DESIGN  CONSIDERATIONS 

The  design  of  health  plan  coverage  for  domestic  partners  obviously 
is  highly  dependent  on  the  tax  and  other  legal  issues  discussed  above 
and  on  the  structure  of  the  employer's  existing  health  plan.  Thus,  for 
example,  an  employer  that  offers  employees  the  option  of  covering 
domestic  partners  who  do  not  qualify  as  spouses  or  dependents  under 
Section  152  of  the  Internal  Revenue  Code  may  wish  to  dispense  with 
the  administration  associated  with  reporting  and  withholding  on 
"employer-provided"  coverage  and  instead  permit  employees  .o  cover 
such  domestic  partners  through  the  payment  of  after-tax  premiums.  An 
employer  that  provides  various  coverage  options  may  wish  to  limit  the 
choice  of  options  available  for  domestic  partners,  at  least  if  some  of  the 
options  involve  an  insurance  company  or  HMO  that  will  extend 
coverage  to  domestic  partners  only  through  the  imposition  of  a 
surcharge. 

Other  design  issues  involve:  the  criteria  for  establishing  domestic 
partner  status;  the  circumstances  under  which  children  of  the  domestic 
partner  may  be  covered;  whether  COBRA-type  continuation  rights  will 
be  extended  to  domestic  partners  (and  their  children);  the  extent  to 
which  it  may  be  advisable  to  keep  coverage  information  (relating  not 
just  to  employees  with  domestic  partners,  but  to  all  employees) 
confidential;  and  communications  about  domestic  partner  coverage  to 
shareholders,  customers,  and  employees. 

A  final  but  significant  design  issue  is  whether  to  cover  domestic 
partners  in  both  heterosexual  and  homosexual  relationships  or  just 
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those  in  homosexual  relationships.  Some  companies  (Lotus  and  MCA, 
for  example)  have  chosen  the  latter  course,  based  on  the  theory  that 
because  homosexual  marriage  is  prohibited  by  law,  gays  and  lesbians 
are  legally  foreclosed  from  enjoying  the  benefits  available  to  married 
couples,  whereas  heterosexuals  are  not. 

THE  FUTURE  OF  DOMESTIC  PARTNER  COVERAGE 

On  September  1 ,  1992,  a  human  rights  commission  in  Ontario  ruled 
that  Ontario  law  was  violated  when  a  pension  plan  did  not  provide  the 
same  benefits  to  same-sex  domestic  partners  that  it  provided  to 
spouses.  (Health  plan  coverage  already  was  provided.)  This  ruling  was 
made  in  spite  of  the  fact  that  Canadian  tax  law  prohibits  employers 
from  retaining  favorable  tax  treatment  for  their  "registered"  pension 
plans  if  such  plans  provide  benefits  for  domestic  partners  and,  thus,  the 
domestic  partner  benefits  might  have  to  be  provided  through  some 
other  vehicle. 

Although  there  might  be  some  spillover  effect  from  this  ruling  in 
other  parts  of  Canada,  and  in  the  United  States  in  the  case  of  Canadian 
employers,  the  Ontario  law  will  have  no  direct  impact  on  U.S.  law  or 
on  what  U.S.  employers  choose  to  do  about  domestic  partner  coverage. 
Moreover,  we  are  unlikely  to  see  any  similar,  far-reaching  ruling  or 
statutory  change  here.13  Among  other  reasons,  a  significant  segment  of 
the  U.S.  population  believes  that  relationships  between  adults  outside 
of  marriage  (heterosexual  and  homosexual)  are  wrong  and  should  not 
be  encouraged  by  employers  through  the  extension  of  employee 
benefits  to  domestic  partners. 

At  least  within  the  next  few  years,  however,  it  is  likely  that  many 
employers  will  conclude  that  the  positives  of  domestic  partner 
coverage  outweigh  the  negatives.  This  especially  will  be  the  case  as 
employers  are  able  to  draw  on  others'  experiences,  as  insurance 
companies  and  HMOs  become  more  comfortable  with  the  risks 
associated  with  domestic  partner  coverage,  and  as  the  tax  and  other 
legal  issues  are  clarified. 

NOTES 

1 .  A  domestic  partner  is  defined  as  an  adult  who  lives  with  an  employee  in  a  committed 
relationship  but  who  is  not  married  or  otherwise  legally  related  to  the  employee. 
Domestic  partners  can  be  heterosexual  or  homosexual. 

2.  Exceptions  in  the  private  sector  are  The  Village  Voice  newspaper,  which  extended 
coverage  to  domestic  partners  in  1982,  and  the  ACLU,  which  followed  suit  in  1983 
before  most  governmental  employers. 
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3.  In  1992,  the  city  council  of  the  District  of  Columbia  passed  legislation  that  would 
have  provided  a  special  tax  deduction  for  private-sector  employers  that  extended 
coverage  to  domestic  partners.  This  legislation  was  blocked  by  Congress,  however. 
Although  the  issue  of  preemption  is  generally  outside  the  scope  of  this  article,  it  is 
important  to  note  that  state  or  local  legislation  requiring  domestic  partner  coverage, 
and  perhaps  even  legislation  encouraging  domestic  partner  coverage  through  tax  or 
other  incentives,  would  likely  be  subject  to  challenge  in  the  case  of  self-insured  plans 
under  the  preemption  provisions  of  ERISA  Section  514. 

4.  Again,  however,  ERISA  preemption  may  cause  applicable  state  and  local  laws  used 
as  the  basis  for  suit  to  be  inapplicable. 

5.  E.  Murphy,  "Understanding  the  Domestic  Partner  Dilemma:  Perspectives  of 
Employer  and  Insurer;  The  Rise  of  Employer-Provided  Benefits  for  Domestic  Partners," 
study  prepared  for  the  City  of  West  Hollywood,  California,  Oct.  1992,  p.  25. 

6.  Id.  at  15-17,  33-35. 

7.  The  District  of  Columbia,  together  with  the  states  of  Alabama,  Colorado,  Georgia, 
Idaho,  Iowa,  Kansas,  Montana,  Oklahoma,  Pennsylvania,  Rhode  Island,  South 
Carolina,  and  Texas,  treat  individuals  who  satisfy  certain  criteria  as  common-law 
spouses.  Ohio,  which  previously  was  a  common-law  jurisdiction,  changed  its  law  in 
1991  but  grandfathered  common-law  marriages  that  occurred  in  Ohio  before  the 
effective  date.  Ohio  and  other  jurisdictions  also  give  full  faith  and  credit  to  common- 
law  mamages  under  other  states'  laws. 

8.  Rev.  Rul.  58-66,  1958-1  C.B.  60. 

9.  In  private  letter  ruling  9231062,  domestic  partners  of  the  employees  of  a  city 
received  employer-provided  health  plan  coverage,  the  fair  market  value  of  which  was 
held  to  be  taxable  under  Section  61,  using  group  rates.  In  addition,  employees  were 
reimbursed  from  a  trust  fund  for  the  premiums  that  they  paid  to  the  plan.  Such 
reimbursements  were  held  to  be  taxable  to  employees  under  Code  Section  105(a). 
Presumably,  the  taxable  amount  was  the  actual  amount  received. 

10.  Based  on  a  general  no-rulings  policy  with  respect  to  fair  market  value  determina- 
tion issues,  the  IRS  is  unlikely  to  ever  rule. 

11.  Private  letter  ruling  9109060  addresses  coverage  in  an  employer-sponsored  health 
plan  of  a  "privately-placed  pre-adopted  child"  as  well  as  that  of  a  domestic  partner, 
and  applies  the  same  analysis  to  both  situations. 

12.  To  be  a  "qualified  benefit"  under  proposed  regulation  Section  1.125-2,  Q/A- 
4(aX2Xi),  employer-provided  coverage  must  be  excludable  under  Section  106. 

13.  A  requirement  to  provide  benefits  to  domestic  partners  in  U.S.  pension  plans  would 
require  changes  to  the  Internal  Revenue  Code  and  ERISA. 
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COBRA  and  Tax  Implications 
of  Domestic  Partner  Coverage 


by  Glenn  W.  Carlson,  CEBS, 
and  Susan  E.  Goodwin 

When  benefits  coverage  is  extended 
to  domestic  partners,  both  employ- 
ers and  employees  need  to  be  con- 
cerned with  the  tax  and  COBRA 
implications  of  such  a  policy. 

A  growing  num  t  of  employers  now  ex- 
tend eligibility  tor  certain  group  bene- 
fits to  the  domestic  partner  of  iheir  em- 
ployee. This  article  does  not  address  the 
various  reasons  for  adopt  ing(ornot  adopt- 
ing) this  policy.  Rather,  this  article  fo- 
cuses on  two  often-overlooked  areas — 
income  tax  and  COBRA  implications — 
that  must  be  considered  in  implement- 
ing such  a  policy. 

Although  some  companies  include  do- 
mestic partners  in  a  variety  of  plans,  in 
most  cases  coverage  extends  only  to  the 
company  health  plan.  Because  of  this, 
and  because  COBRA  affects  only  health 
plan  participants,  this  article  deals  with 
the  following  considerations  of  extend- 


ing health  care  coverage  to  domestic  part- 
ners: 

•  The  employer's  ability  to  deduct 
health  care  premiums  or  reimburse- 
ments paid  with  respect  to  domes- 
tic partners 

•  The  additional  tax  an  employee  may 
incur  by  covering  his  or  her  domes- 
tic partner 

•  How  to  value  the  domestic  partner 
coverage  for  purposes  of  including 
it  on  an  employee's  Form  W-2 

•  How  benefit  payments  to  a  domes- 
tic partner  are  treated  for  tax  pur- 
poses 

•  Special  tax  considerations  in  self- 
funded  arrangements 

•  Witrihddingandreportingissuesaris- 
ing  from  this  coverage 

•  Cafeteria  plan  and  medical  reim- 
bursement account  issues 

•  COBRA  continuation  rights  and  ex- 
tra-COBRA  common  practices 

•  Other  ERISA  issues. 

Definition  of  Domestic  Partner 

Throughout  this  article  we  will  be  us- 
ing the  term  domestic  partner.  Someem- 
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ployers  offer  spouselike  benefits  only  to 
same  sex  couples,  on  the  basis  that  no 
legal  remedy  exists  (marriage)  by  which 
these  individuals  could  obtain  coverage 
for  their  domestic  partners.  Other  em- 
ployers cover  the  domestic  partner(same 
sex  or  opposite  sex)  of  any  employee,  ar- 
guing that  a  family  unit  that  does  not  meet 
the  state's  definition  of  family — for  what-  . 
ever  reason — should  not  be  denied  el- 
igibility for  company  benefits.  Many  em- 
ployers also  cover  the  children  of  the  em- 
ployee's partner.  Figure  1  gives  a  repre- 
sentative listing  of  employers  offering 
health  care  coverage  to  same  sex  part- 
ners or  domestic  partners. 

Despite  the  fact  that  many  employ- 
ers have  adopted  their  own  definition 
and  terminology  for  these  relationships 
(same  sex  spousal  equivalent,  domestic 
partner,  etc.),  the  COBRA  and  tax  treat- 
ment issues  remain  the  same.  Thus,  for 
purposes  of  this  article,  we  will  use  the 
term  domestic  partner,  and  in  its  most 
expansive  definition,  to  describe  same 
sex  partners,  unmarried  heterosexual  cou- 
ples and  the  children  in  either  type  of 
relationship. 

An  Employer's  Ability 
to  Deduct  Expenses 

Generally,  amounts  paid  by  an  em- 
ployer for  the  health  care  coverage  of  its 
employees  and  their  spouses  and  depen- 
dents are  deductible  "ordinary  and  nec- 
essary" business  expenses,  l  An  employ- 
er's purpose  in  extending  health  plan  el- 
igibility to  the  domestic  partnerof  an  em- 
ployee closely  parallels  its  reasons  for 
providing  such  coverage  to  the  spouse 
and  dependents  of  employees,  namely, 
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to  remain  competitive  in  the  labormar- 
ket  or  to  obtain  a  competitive  advantage 
therein.  We  can  find  no  authority  that 
these  expenses  would  not  constitute  "or- 
dinary and  necessary"  business  expenses. 

Expenses  that  are  ordinary  and  nec- 
essary business  expenses  nevertheless 
may  not  be  deducted  if  such  expenses 
frustrate  sharply  defined  national  or  state 
policies.2  Whether  the  payment  of  pre- 
miums for  medical  expenses  of  nontra- 
ditional  family  members  of  an  employee 
frustrates  sharply  defined  national  or  state 
policies  is  to  be  determined  by  reference 
to  governmental  declarations,  and  in- 
consistencies in  public  policy  must  be 
considered.3  Where  a  state  has  a  declared 
policy  that  would  be  frustrated  by  this 
extension  ofbenefits,  the  nondeductible 
amount  would  appear  to  be  limited  to 
the  premiums  paid  on  behalf  of  only  those 
employees  or  domestic  partners  who  are 
residents  of  such  state.  Thus,  if,  for  ex- 
ample, only  one  state  has  such  a  policy, 
an  employer  should  be  able  to  deduct 
on  its  federal  income  tax  return  the  full 
amount  of  premiums  paid  with  respect 
to  domestic  partners  less  the  amount  paid 
with  respect  to  those  domestic  partners 
resident  of  that  particular  state. 

The  determination  of  whether  or  not 
sharply  defined  national  or  state  policies 
exist  that  would  be  frustrated  by  the  con- 
templatedextension ofbenefits  is, of course, 
a  legal  issue.  For  this  purpose,  it  may  be 
helpful  for  legal  counsel  to  review  the  laws 
of  the  states  in  which  an  employer  has  em- 
ployees, including  whetheror  not  any  such 
state  prohibits  a  nontraditionai  family 
member  of  an  employee  from  being  the 
named  beneficiary  on  life  insurance  pol- 
icies. Alternatively,  legal  counsel  may  wish 
to  consider  the  extent  to  which  ERISA  pre- 
empts  state  laws  in  this  regard 


Tax  Implications 
to  Employees — General  Rule 

Before  proceeding  with  a  discussion 
of  the  tax  implications,  it  is  important 
to  understand  that  an  employee  could 
theoretically  be  taxed  on  the  value  of 
health  care  coverage  and  on  the  value 
of  any  reimbursements  received.  The 
current  Tax  Code  is  structured  to  elim- 
inate both  taxable  events,  in  most  cases. 
An  understandingof  how  the  Tax  Code 
accomplishes  this  is  necessary  before  dis- 
cussing the  tax  issues  surrounding  do- 
mestic partner  coverage. 

The  tax  law  broadly  defines  gross  in- 
come.*Included  within  the  definition  of 
income  is  compensation  or  fringe  ben- 
efits received  from  an  employer.  A  fringe 
benefit  provided  in  connection  with  the 
performance  of  services  shall  be  consid- 
ered to  have  been  provided  as  compen- 
sation forsuch  services.5  A  taxable  fringe 
benefit  is  included  in  the  income  of  the 
person  performing  the  services  that  give 
rise  to  the  fringe  benefit,  even  if  the  fringe 
benefit  is  provided  to  another  person.6 
The  income  to  be  included  is  the  amount 
by  which  the  fair  market  value  of  the  cov- 
erage exceeds  the  sum  of  ( 1 )  the  amount 
paid  for  the  fringe  benefit  and  (2)  the 
amount  excluded  from  gross  income  un- 
der another  provision  of  the  Code. 7  An 
exclusion  from  income  of  the  value  of 
coverage  provided  to  an  employee's 
spouse  and  dependents  is  available  un- 
der IRC  Section  106. 

Reimbursements  of  medical  care  ex- 
penses also  constitute  gross  income.  A 
specific  exclusion  from  income  is  avail- 
able, however,  forsuch  reimbursements 
attributable  to  contributions  made  by  the 
employer  that  otherwise  would  be  includ- 
able in  the  employee's  income.8  As  noted 
above,  this  theoretically  "includable" 
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amount  for  the  value  of  the  coverage  is 
excluded  from  the  employee's  taxable  in- 
come. Another  exclusion  from  income 
exists  with  respect  to  reimbursements  for 
medical  care  of  the  employee  and  his  or 
her  spouse  and  dependents.9 

Thus,  the  general  rule  is  that  both  cov- 
erage under  an  employer's  group  health 
plan  and  benefit  payments  thereunder 
received  by  a  taxpayer  are  includable  in 
gross  income,  absent  a  specific  exclusion 
elsewhere  in  the  Code.  The  application 
of  the  relevant  exclusions  is  discussed  in 
detail  below. 

It  should  be  noted  that  legislative  pro- 
posals are  being  considered  that  would 
limit  the  amount  of  the  tax  exclusion  for 
health  care  benefits  provided  to  employ- 
ees and  their  family  members.  These  pro- 
posals are  being  considered  as  a  way  of 
introducing  managed  competition  in 
health  care — sort  of  a  government-im- 
posed cost  shifting  to  employees  to  in- 
duce them  to  become  better  consumers, 
lest  they  be  taxed  on  benefit  packages  that 
are  too  generous. 

Tax  Implications  to 

Employees — Exclusion  for 

Coverage  of  Spouse/ Dependents 

The  Tax  Code  specifically  excludes 
from  an  employee's  income  the  value  of 
employer-paid  premiums  for  medical  in- 
surance for  an  employee  and  his  or  her 
spouse  and  dependents. l  °  Similarly,  re- 
imbursements from  a  self-insured  plan 
to  or  for  such  individuals  are  generally 
excluded  from  an  ;*  Tiployee's  income. ' l 
Thus,  the  employee  will  be  taxed  on  the 
fringe  benefit  provided  to  a  domestic  part- 
ner, unless  the  domestic  partner  quali- 
fies as  a  dependent  under  Section  1 5  2  of 
the  Internal  Revenue  Code.12 

As  previously  noted,  legislative  pro- 
posals are  being  considered  that  would 
limit  the  amount  of  the  tax  exclusion  for 
health  care  benefits  provided  to  employ- 
ees and  their  family  members. 

The  Additional  Tax  an  Employee 

May  Incur  by  Covering 

a  Domestic  Partner 

Unless  the  domestic  partner  (and.  if 
applicable,  the  domestic  partner's  qual- 
ified dependents)  qualify  as  dependents 
of  the  employee,  the  value  of  coverage 
provided  under  an  insured  plan  (or  an 
HMO)to  such  persons(less  the  amount 
contributed  by  theemployec  for  such  cov- 
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erage)  is  treated  as  wages  paid  to  the  em- 
ployee (the  fringe  benefit  amount).  The 
fringe  benefit  amount  would  be  treated 
as  wages  for  purposes  of  i  ncome  tax  with- 
holding  and  employment  taxes. 

The  fair  market  value  of  a  fringe  ben- 
efit is  determined  on  the  basis  of  the 
amount  an  individual  would  have  to  pay 
for  the  benefit  in  an  arm's  length  trans- 
action. 1 3  In  recent  private  letter  rulings, 
the  Internal  Revenue  Service  (IRS)  has 
taken  the  position  that  the  value  of  the 
fringe  benefit  in  the  case  of  medical  cov- 


rate  for  single  coverage.  Thus,  the  amount 
imputed  to  an  employee  with  respect  to 
a  nondependent  implicitly  assumes  that 
the  value  of  nondependent  coverage  ex- 
ceeds the  value  of  employee  coverage. 
This  is  a  reasonable,  albeit  conservative, 
approach. 

For  an  employer  with  multiple  rates 
for  employees  (e.g.,  employee,  employee 
and  spouse,  employee  and  spouse  and 
child,  employee  and  spouse  and  children, 
etc.),  the  use  of  this  formula  will  gen- 
erally reduce  the  imputed  income  with 


Figure  2 

I   =■  F  minus  S  minus  C,  where 

F   =  Applicable  COBRA  rate  for  family  coverage 
S   =  Applicable  COBRA  rate  for  single  coverage 
C   =  Additional  after  tax  contribution  to  cover  nondependent 
I   =  Imputed  income  to  employee  with  respect 
to  nondependent  coverage 


erage  provided  under  an  employer's  plan 
is  the  fair  market  value  of  group  med- 
ical coverage.  The  IRS  notes  that  this  may 
be  substantially  less  (or  more)  than  the 
fair  market  value  of  individual  coverage 
or  the  subjective  perception  of  value  of 
the  coverage  to  the  employee.14 

The  IRS  has  not  issued  guidance  re- 
garding the  determination  of  the  value 
of  group  medical  coverage,  and  has  in- 
dicated that  it  will  not  do  so. 1 5  Absent 
guidance  from  the  IRS,  an  employermust 
make  its  own  determination  as  to  the 
value  of  the  group  medical  coverage  to 
be  provided  to  individuals  under  the  con- 
templated expansion  of  eligibility.  As 
we  learned  from  Section  89,  there  is  no 
universally  agreed-upon  method  for  as- 
signing a  value  to  healthcare  coverage. 
Given  the  lack  of  guidance  from  the  IRS 
on  this  issue,  an  employer  may  consider 
using  the  applicable  premium  for  health 
care  continuation  coverage  provided  for 
under  IRC  Section  49 80B(f)(4)  as  a  rea- 
sonable approximation  of  value.  A  rea- 
sonably conservative  approach  to  cal- 
culating an  employee's  income  with  re- 
spect to  coverage  of  a  nondependent  can 
be  determined  in  accordance  with  the 
formula  shown  in  Figure  2. 

With  respect  to  most  plans,  the  appli- 
cable COBRA  rate  for  family  coverage 
is  more  than  twice  the  applicable  COBRA 


respect  to  covering  a  domestic  partner. 
The  IRS  may  argue  that  the  value  of  a 
domestic  partner's  coverage  is  more  than 
the  incremental  amount  that  an  employer 
charges  a  COBRA  continuee  who  adds 
his  or  her  spouse.  For  example,  if  the 
single  COBRA  rate  was  $  300  per  month, 
and  the  single-plus-spouse  rate  was  $450 
per  month,  our  formula  would  result  in 
imputed  income  for  the  domestic  part- 
ner's coverage  of  $ 1 50  per  month,  less 
the  additional  after  tax  premium  paid 
by  the  employee  for  this  coverage. 

Finally,  some  plans,  such  as  supple- 
mental plans  for  executives,  carry  a  sin- 
gle rate  for  each  covered  employee,  re- 
gardless of  the  number  of  individuals  cov- 
ered by  each  executive.  It  may  be  admin- 
istratively unfeasible  for  an  employer  to 
determine  whether  or  not  an  executive 
is  receiving  reimbursements  with  respect 
to  medical  expenses  of  a  spouse  or  other 
individuals.  The  IRS  could  challenge  this 
absence  of  incremental  imputed  income 
with  respect  to  the  officer's  supplemen- 
tal plan.  The  maximum  additional  im- 
puted income  in  such  a  case  should  be 
the  lesser  of  ( 1 )  the  cost  of  single  cover- 
age under  the  executive's  plan  or  (2)  the 
actual  reimbursements  to  an  employee 
with  respect  to  a  nondependent's  med- 
ical expenses.  This  amount  would  be  re- 
duced by  the  excess  imputation,  if  any, 


resulting  from  the  conservative  approach 
discussed  in  the  preceding  paragraph  with 
respect  to  the  coverage  of  a  nondepen- 
dent under  the  basic  medical,  dental  and 
vision  plans. 

How  an  Employee  Avoids  Being 

Taxed  Again  When  Benefits  Are 

Paid  or  Reimbursed  With  Respect 

to  a  Domestic  Partner 

In  general,  gross  income  includes 
amounts  received  by  an  employee  through 
accident  or  health  insurance  to  the  ex- 
tent such  amounts  ( 1 )  are  attributable  to 
employer  contributions  that  were  not  in- 
cludable in  the  gross  income  of  the  em- 
ployee or  (2)  are  paid  by  the  employer. 
(IRC  Section  105(a).)  An  exception  to 
that  general  rule  applies,  however,  in  the 
case  of  amounts  paid  to  reimburse  the 
taxpayer  for  expenses  incurred  for  the 
medical  care  of  the  taxpayer  and  his  or 
her  spouse  and  dependents.  (IRC  Sec- 
tion 1 05(b).)  In  such  cases,  the  insurance 
reimbursement  to  an  employee  would  be 
excludable  from  the  calculation  of  the  em- 
ployee's gross  income. 

On  the  other  hand,  reimbursement  of 
medical  expenses  with  respect  to  a  non- 
dependent  will  result  in  additional  tax- 
able income  to  the  employee,  unless  the 
employer's  contributions  attributable  to 
the  reimbursements  are  either  paid  by 
the  employee  or  included  in  the  employ- 
ee's compensation,  or  a  combination 
thereof.  (IRC  Sections  104(aX3)  and 
1 05(a).)  Thus,  these  provisions  provide 
an  exclusion  from  r*e  general  rules  oflRC 
Section  6 1  in  the  event  the  employer's 
contributions  are  includable  in  the  em- 
ployee's income.  Unlike  the  income  im- 
putation with  respect  to  the  value  of  cov- 
erage, this  exclusion  is  phrased  in  terms 
of  the  employer's  contributions.  Thus, 
the  use  of  the  applicable  COBRA  pre- 
mium for  determining  income  imputa- 
tion should  satisfy  the  requirements  of 
these  provisions. 

Withholding  and  Reporting 

An  employer  may  deem  the  fringe  ben- 
efit as  paid  on  the  last  day  of  each  cal- 
endar quarter. ' 6  This  applies  for  purposes 
of  income  tax  withholding,  FICA  and 
FUTA.  The  IRS  permits  an  employer  to 
deem  the  income  imputation  from  group 
term  life  insurance  to  occur  as  late  as  the 
end  of  the  calendar  year. 1 7  To  date,  no 
similar  relief  exists  for  the  income  im- 
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putation  required  with  respect  to  the  value 
of  the  medical  coverage  provided  to  the 
nondependent  of  an  employee. 

If  an  employer  withholds  more  fre- 
quently than  quarterly,  it  must  deposit 
these  amounts  in  accordance  with  its  gen- 
eral deposit  rules.  An  employer  may  treat 
the  fringe  benefit  as  the  payment  of  sup- 
plemental wages.18  An  employer  must 
pay  its  share  of  FICA  tax  on  the  fringe 
benefit  amount. 

Cafeteria  Plan  and  Medical 
Reimbursement  Issues 

Premiums  for  nondependent  cover- 
age may  not  be  paid  on  a  pretax  basis. 
This  raises  a  number  of  issues  regarding 
the  employee's  pretax  elections. 

Depending  on  the  rate  structure  used 
by  the  employer,  the  incremental  con- 
tribution for  nondependent  coverage 
might  exceed  the  premium  for  employee- 
only  coverage.  Thus,  there  is  no  ratio- 
nale for  adjusting  the  amount  paid  with 
respect  to  the  employee's  coverage  on 
a  pretax  basis  under  the  cafeteria  plan, 
merely  because  of  the  addition  of  a  non- 
dependent. 

In  the  future,  an  employer  may  wish 
to  amend  its  premium  contribution  struc- 
ture in  a  way  that  would  call  for  a  change 
of  an  employee's  coverage  election  at  the 
time  a  nondependent  is  added  to  an  em- 
ployer group  health  plan.  The  regulations 
permit  a  change  in  an  employee's  elec- 
tion during  the  year  only  in  certain  lim- 
ited circumstances.  The  IRS  has  not  yet 
addressed  the  issue  of  whether  a  midyear 
change  in  the  premiums  paid  on  a  pre- 
tax basis,  directly  as  a  result  of  the  ad- 
dition of  a  nonspouse/nondependent,  will 
cause  a  violation  oflRC  Section  1 25  rules. 

Other  Issues 

As  a  participant  in  an  employer  wel- 
fare benefit  plan,  the  nonspouse/non- 
dependent has  certain  rights  under  ER- 
ISA. A  detailed  discussion  of  these  rights 
is  beyond  the  scope  of  this  article,  but 
the  issue  should  be  considered  upon  im- 
plementation of  domestic  partner  cov- 
erage. 

COBRA 

A  domestic  partner  (and  his  or  her  de- 
pendent children)  has  very  limited  rights 
to  COBRA  coverage  under  existing  fed- 
eral law.  Specifically,  a  domestic  part- 
ner (and  his  or  her  dependent  children) 


may  continue  to  be  covered  (or  be  added 
to  coverage)  under  the  plan  after  an  em- 
ployee's termination  of  employment  This 
is  because  a  COBRA  qualified  beneficiary 
(the  employee)  has  the  same  rights  as  an 
active  employee,  includingkeepingor  add- 
ing a  domestic  partner  to  the  qualified 
beneficiary's  COBRA  coverage.  The  con- 
tinuation of  coverage  would  last  until  the 
expiration  oftheemployee'sCOBRA  cov- 
erage ( 1 8  or,  some  would  argue,  up  to  29 
months,  dependingon  the  circumstances, 
or  until  the  coverage  lapsed  pursuant  to 


his  or  her  covered  dependent  children) 
for  36  months  following  the  death  of  the 
employee,  at  the  COBRA  rate  applica- 
ble to  such  plan.  This  would  be  the  CO- 
BRA requirement  in  the  case  of  a  legal 
spouse.  The  employer  should  provide 
that  domestic  partners  and  dependent 
children  who  are  not  covered  by  the  plan 
at  the  time  of  the  employee's  death  would 
not  be  eligible  for  this  continuation.  If 
a  former  employee  died  during  the  CO- 
BRA coverage  period,  this  36-month  pe- 
riod of  coverage  would  commence  on 


"A  domestic  partner  may  not  make 

an  independent  election  of  COBRA. 

Thus,  the  employee  must  elect  COBRA 

in  order  to  maintain  coverage  for  his 

or  her  domestic  partner  (and  the  domestic 

partner's  dependent  children). " 


other  provisions  of  COBRA).  A  domes- 
tic partner  may  not  make  an  indepen- 
dent election  of  COBRA.  Thus,  the  em- 
ployee must  elect  COBRA  in  order  to 
maintain  coverage  for  his  or  her  domes- 
tic partner  (and  the  domestic  partner's 
dependent  children). 

An  employer  may  decide  to  offer  con- 
tinued coverage  in  certain  cases  in  which 
COBRA  coverage  would  not  be  available 
to  a  domestic  partner  (and  his  or  her  de- 
pendent children).  This  is  not  COBRA 
coverage,  and  an  employer  offering  such 
additional  coverage  should  clearly  indi- 
cate that  it  is  not  COBRA  coverage  and 
that  the  employer  retains  the  right  to  mod- 
ify or  terminate  such  continuation-ofcov- 
erage  benefit  at  any  time. 

The  following  lists  some  typical  situ- 
ations in  which  an  employer  may  choose 
to  continue  coverage,  beyond  COBRA'S 
requirement,  to  the  domestic  partner  of 
an  employee. 

•  Unlike  COBRA,  which  would  pro- 
vide no  coverage,  an  employer  may 
choose  to  cover  the  domestic  partner  (and 


the  date  of  the  former  employee's  first 
qualifying  event  (e.g.,  termination  of  em- 
ployment). 

■  Unlike  COBRA,  which  would  pro- 
vide no  coverage,  an  employer  may  choose 
to  cover  the  domestic  partner  (and  his 
or  her  covered  dependent  children),  at 
the  COBRA  rate  applicable  to  such  plan, 
for  36  months  from  the  date  of  the  em- 
ployee's first  qualifying  event  (if  any),  if 
coverage  would  otherwise  be  lost  follow- 
ing the  Medicare  entitlement  of  the 
employee — the  rule  currently  applicable 
with  respect  to  a  legal  spouse.  Of  course, 
domestic  partners  and  dependent  chil- 
dren who  are  not  covered  by  the  plan  at 
the  time  of  the  employee's  Medicare  en- 
titlement would  not  be  eligible  for  this 
continuation. 

•  An  employer  may  wish  to  provide 
that  in  no  event  shall  the  domestic  part- 
ner (and  his  or  her  dependent  children ) 
be  permitted  to  continue  this  coverage 
beyond  the  date  of  the  termination  of  the 

(Continued  on  next  page) 
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domestic  partner  relationship  (except  in 
i  event  of  the  employee  or  former  em- 
ployee's death). 

•  An  employer  may  wish  to  provide 
that  in  no  event  shall  the  domestic  part- 
ner (and  his  or  her  dependent  children) 
be  permitted  to  continue  this  coverage 
beyond  the  date  that  domestic  partner 
coverage  is  terminated  with  respect  to 
domestic  partners  of  similarly  situated 
active  employees. 

•  An  employer  may  wish  to  provide 
that  in  no  event  shall  the  domestic  part- 
ner be  permitted  to  continue  this  cov- 
erage beyond  the  date  that  the  domes- 
tic partner  becomes  eligible  for  coverage 
under  Medicare  (unless  eligibility  for 
Medicare  is  solely  as  the  result  of  end- 
stage  renal  disease). 

•  An  employer  may  wish  to  provide 
that  a  domestic  partner  (and  his  or  her 
dependent  children)  who  is  being  pro- 
vided continued  coverage  may  not  change 
to  a  different  plan  at  open  enrollment. 


That  is,  if  a  former  employee  selects  one 
plan,  then  the  domestic  partner  must 
choose  coverage  under  the  same  plan. 

•  An  employer  may  wish  to  provide 
that  a  domestic  partner  (and  his  or  her 
dependent  children)  does  not  have  rights 
as  a  qualified  beneficiary  under  COBRA. 

Companies  charging  at  least  the  "CO- 
BRA" rate  applicable  to  the  plan  in  these 
situations  should  eliminate  any  income 
imputation  with  respect  to  this  exten- 
sion of  coverage.  Of  course,  communi- 
cation materials  should  instruct  the  em- 
ployee and  domestic  partner  to  notify 
the  plan  administrator  upon  the  occur- 
rence of  any  event  that  would  result  in 
a  lapse  of  coverage.  -EBJ 

Endnotes 

1.  Section  162  of  the  Internal  Revenue 
Code. 

2.  Rev.  Rul.  64-197,  1964-2  C.B.  52. 

3.  Thomas  B.  Lilly,  el  ux.  v.  Commissioner 
(1952).  343  U.S.  90,  Ct.  D.  1741,  1952-1  C.B. 
16. 

4.  "Gross  income  includes  all  income  from 
whatever  source  derived. . . ."  IRC  Section  61(a). 

5.  Treas.  Reg.  1.61-21(aX3). 

6.  Treas.  Reg.  1.6 1 -2 1(a)(4). 


7.  Actually,  "excludable  under  another  sec- 
tion of  Subtitle  A  of  the  Code."  Treas  Ret  i  * 
l-2l(bXD.  *"    ° 

8.  IRC  Sections  l04(aX3)  and  105(a) 

9.  IRC  Section  105(b). 

10.  IRC  Section  106. 

1 1.  An  exception  to  this  occurs  in  the  case 
of  a  discriminatory  self-funded  health  care  plan 
pursuant  to  IRC  Section  105(h). 

1 2.  The  relevant  provisions  of  IRC  Section 
152  provide  that  where  the.  individual  is  not 
related  to  the  taxpayer  by  blood  or  marriage, 
the  individual  will  be  treated  as  a  dependent  of 
the  employee  only  if  the  individual  meets  the 
following  requirements: 

•  More  than  50%  of  the  individual's  support 
for  the  calendar  year  is  received  from  the  em- 
ployee. 

•  Theindividualhasashisorherpnncipalplace 
of  abode  the  home  of  the  employee  and  is  a 
member  of  the  employee's  household. 

•  The  relationship  between  such  individual  and 
the  employee  is  not  in  violation  of  local  law. 

Thus,  an  employee  should  not  be  taxed  on  the 
value  of  group  medical  coverage  provided  to  an  in- 
dividual who  qualifies  as  a  dependent  of  the  em- 
ployee. Whether  an  individual  qualifies  as  a  depen- 
dent of  the  employee  is  a  factual  determination. 

13.  Treas.  Reg.  l.61-21(bX2). 

14.  PLR  911 1018,  PLR  9109060  and  PLR 
9034048. 

15.  PLR  9109060. 

16.  Treas.  Reg.  Section  31.3501(a)lT. 

1 7.  IRS  Notice  88-82. 

1 8.  Currently,  at  a  flat  rate  of  20%.  Treas. 
Reg.  Section  31.3501(a)-lT. 
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training,  self-study,  worksheets,  audio- 
visual, reference),  this  task  should  in- 
clude peer  and  management  input  to  en- 
sure the  program  is  technically  accurate 
and  that  the  tone  and  message  support 
management's  human  resource/benefit 
goals.  Presentation  materials  need  to  be 
reviewed  to  ensure  visual  impact,  read- 
ability and  utility. 

Determine  evaluation  criteria.  Ensur- 
i  ng  that  a  company's  investment  in  a  life 
planning  initiative  moves  from  a  mere 
"smiles"  test  to  an  objective  appraisal 
of  the  program's  benefits  and  costs  re- 
quires a  planned  approach  to  defining 
the  information  required  to  assess  the 
program's  success  and  for  management 
decision  making.  Measures  can  assess: 
program  implementation,  impact  on  em- 
nloyee  decision  making  on  benefits  and 

rticipant  satisfaction. 

Pilot  test  the  program.  Before  the  ac- 
tual implementation,  test  the  program  and 
program  materials.  As  appropriate,  revise 


materials.  Consider  using  the  pilot  test  as 
a  way  to  publicize  the  initiative. 

Phase  III:  Program 
Implementation 

The  implementation  of  a  life  planning 
initiative  should  be  managed  to  mini- 
mize the  chance  of  failure,  short  and  long 
term.  Some  suggestions  include  making 
participation  voluntary,  not  mandatory, 
re  viewing  logistics  to  assure  arrangements 
support  the  program,  publicizing  suc- 
cesses among  both  management  and  em- 
ployees, and  timely  collection  and  anal- 
ysis of  data  for  evaluating  and  fine-tun- 
ing program  materials. 

Phase  IV:  Program 
Evaluation  and  Refinement 

During  the  final  phase,  the  life  plan- 
ning initiative  is  evaluated  for  cost,  im- 
pact and  employee/management  satis- 
faction. In  addition,  these  data  can  be 
used  as  the  basis  for  updating/ revising 
life  planning  materials  or  expanding  the 
initiative.  Program  data  can  also  be  in- 
tegrated into  the  company's  strategic 


benefit  and  human  resource  planning 
process. 

Summary 

The  trend  from  corporate  paternalism 
to  an  employer-employer  partnership  will 
likely  expand  as  America's  labor  force 
continues  to  diversify,  human  resource 
and  benefit  costs  spiral  upward,  and  gov- 
ernment involvement  in  corporate  hu- 
man resource  policies  escalates.  To  man- 
age these  changes,  human  resource  and 
benefits  professionals  are  likely  to  seek 
lrmovauve  approaches  to  human  resource/ 
benefit  management. 

Life  planning  is  one  alternative  frame- 
work. When  the  employer-employee  re- 
laiionship  is  articulated,  employees  become 
empowered;  they  are  better  able  to  make 
informed  decisions  about  and  assume  re- 
sponsibility for  their  own  benefits  and  ca- 
reers. Further,  life  planning  can  improve 
the  day-to-day  management  of  the  bene- 
fit function  and  provide  employers  with 
a  decision  making  framework  for  planning, 
designing  and  communicating  benefits  and 
related  human  resource  programs.  -EBJ 
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